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ARGUED AND DETERMINED 
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THESTATE OF MISSOURI. 


JANUARY TERM, 1876, AT ST. LOUIS. 





Tue Srate or Missouri, Respondent, vs. Domintco Dantna, 
Bastinto Lomparpo and Antonio Carratona, Appellants. 


1. Indictment— Numbering of counts— Election of Prosecutor— Verdict—Error.— 
An indictment contained twenty-one counts, which were not numbered at tie 
time of its filing, and for convenience sake they were numbered in couples, so 
that the seventh and eighth were marked ‘‘4th,” and on the counts so marked 
the prosecuting attorney elected to proceed. But the court, disregarding this 
mark, designated them on the margin of the indictment as “4th” and “5th,” 
and instructed the jury that they could find against the prisoners only on 
those counts. However, it appeared that the designation by the court was 
clear and unmistakable, and was understood by the jury, and that their verdict 
was founded upon the counts so designated. Held, that the case showed no 
error. 


Appeal from St. Louis Criminal Court. 


C. P. Johnson, for Appellants, cited, State vs. Daubert, 42 
Mo., 242; Com. vs. Mahar, 16 Pick. [Mass.], 120; Gregory vs. 
State, 46 Ala., 151; Johnson vs. State, 46 Ala., 212; Com. 
vs. Seymore, 2 Brews. [Pa.], 567; People vs. Valencia, 43 


Cal., 552.) : 
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State v. Danina, et al. 





Normille, Circuit Atty, for State. 
Waener, Judge, delivered the opinion of the court. 


The defendants were indicted for murder in the first de. 
gree, for the killing of one Palermo, and were convicted of 
that offense in the lower court. The indictment contained 
twenty-one counts, and on the trial the State elected to pro- 
ceed on the fourth and fifth counts; but it is contended that 
the court instructed the jury to find their verdict on the sey. 
enth and eighth counts, and that constitutes the main error 
complained of, 

An examination of the record shows that the respective 
counts in the indictment were not numbered when the same 
was filed in the court; but the counsel, upon the trial, forcon- 
venience grouped two counts together, and designated them by 
a single figure in the margin. Thus, the first two counts were 
marked with the figure “1,” the second two by the figure “2,” 
the third two by the figure “3,” and the fourth two by the 
figure “4,” and these last two counts thus designated by the 
figure 4, are the counts on which the circuit attorney elected 
to prosecute. 

The reason of this grouping of the counts together, and 
then designating two of them by a single figure, was un- 
doubtedly in consequence of the fact that the first count 
charged one of the defendants as principal in committing the 
crime, and the second count charged the others as being pres- 
ent aiding and assisting him. The third count then charged 
one of those who were previously named in the second count 
as principal, and the others as being present aiding and abet- 
ting, and the subsequent counts were varied in the same way. 
The seventh and eighth counts, according to this arrange- 
ment, were designated as the fourth. When the election was 
made the court disregarded the connection of the two counts 
by the prosecutor, and designated them as the fourth count, 
and fifth count,in strong bold letters marked with a blue pen- 
cil on the margin, and told the jury they were the only counts 
on which a conviction was asked. 
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After thus marking the counts in a manner so clear and 
determinate that it was impossible to mistake them, the court 
told the jury by instructions, that the fourth count was the 

‘ one in which Cattalona was charged with the murder of Pa- 
lermo, and the fifth count was the one in which Danina and 
Lombardo were charged with aiding and abetting him to 
commit the act. An examination of the indictment discloses 
the fact that the counts thus designated “4th, count” and “5th 
count,” by the court, are the ouly counts in which these 
charges are made. The instructions are plain and intelligi- 
ble, and are directed to the issues raised by these counts and 
no others. 

The jury seem to have readily comprehended them, for by 
their verdict they found Cattalona guilty as charged in the 
fourth count as marked by the court, and Danina and Lom- 
bardo guilty under the fifth connt. Their verdict is directly 
responsive to these counts, and to these only. 

From the record it appears unmistakably that the election 

was made to try upon the counts marked by the court ; that 
the instructions were based upon these counts; that the jury 
so understood the case, and found their verdict upon them. 

There is nothing here that can be construed into error. 
The points insisted upon for a reversal are destitute of even 
technical force. 

The judgment should be affirmed. All the judges concur, 
except Judge Vories, who is absent. 





oD. 
Vv 


Joun H. Futwetter, Respondent, vs. Tae Crry or Sr. Louis, 
Appellant. 
1. Practice, civil—Municipalitiee—Jurors—Taz payers, when incompetent—Spe- 
cial venue, when must be called.—In actions against a municipality, tax-paying 
inhabitants thereof are not competent jurors, and where at the time objection 
is made to such jurors, and exception saved to the action of the court in ad- 
mitting them, the party does not waive his objection to the panel by proceed- 
ing with the trial. Nor is he required, in order to entitle him toa special ve- 
nire, to ask for the same, until the regular panel has beew called, and the list 
of competent jurors exhausted. (Rose vs. City of St. Charles, 49 Mo., 509.) 
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Appeal from St. Louis Circuit Court. 
Leverett Bell, for Appellant. 


I. Plaintiff should have moved for a special venire for coun. 
try jurors. Failing to do this, he must be held to have waived 
it. (Rose vs. St. Charles, 49 Mo., 509.) 

II. All exceptions to the jury were likewise waived by his 
course in proceeding with the trial. If he intended to stand 
by his exceptions, he should have taken a non-suit with leave, 
ete. 


Theodore Sternberg, for Respondent. 


In an action against an incorporated city, the inhabitants 
are not competent jurors. (Diveny vs. City of Elmira, 51 N, 
Y., 506; Eberle vs. The Schools, 11 Mo., 261; Fine vs. Same, 
30 Mo., 166; Rose vs. City of St. Charles, 49 Mo., 509.) 

They do not stand upon the same grounds as do the inhabi- 
tants of a county, who are by statute made competent jurors, 
(Wagn. Stat., 408, $ 7.) 


Suzrwoop, Judge, delivered the opinion of the court.” 


Action for damages, alleged to have been received in con- 
sequence of a defect, ete., in the side walks, cross-walks and ° 
gutters at the intersection of 9th street and Franklin Avenue, 

A jury was called, and in answer to questions touching 
their qualifications, four of the panel admitted that they were 
inhabitants and tax-payers of the city. Plaintiff thereupon 
challenged them for cause, specifying the ground mentioned, 
as a disqualification. This challenge was however overruled, 
The cause then proceeded to trial, and resulted in a verdict 
~ for the defendant. The general terin reversed this judgment 
of the special term; and the city is now the appellant. 

It is freely conceded by counsel for defendant, that the 
persons challenged were not competent to sit as jurors. (Eb- 
erle vs. St. Louis Public Schools, 11 Mo., 247; Fine vs. St. 
Louis Public School, 30 Mo., 166; Rose vs. City of St. 
Charles, 49 Mo., 509.) But it is urged that plaintiff, although 
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excepting when his challenge was overruled, waived his right 
by proceeding with the trial; and that in order to have pre 
vented such waiver, he should have taken a non-suit, with 
leave, etc. 

Another ground relied on for the affirmance of the action 
of the trial court, is that the plaintiff was tardy in his objec- 
tion, and should “have in due time, moved for a special ve- 
nire.”” We do not regard either ground as tenable, or as a 
sufficient answer to the objection made, though the sevond 
ground seems to find support in Rose vs. City of St. Charles, 
supra. For it is extremely difficult to see how a party could 
move the court for a special venire until the regular panel 
was called, and the fact ascertained that some of the jurors 
were incompetent by reason of being tax-payers. To require 
the court to be moved for a special venire, before the neces- 
sity for such motion is legally ascertained, would seem not 
altogether reasonable. And it cannot be expected that a 
party will anticipate that the regular panel will not furnish 
the requisite number of competent jurors. 

But however we may regard that opinion on this point, in 
that case no challenge was made to any juror on the ground 
of interest, and it seems to be intimated there, that if such 
action had been taken this would have been sufficient. Here, 
as above seen, this challenge on the ground of interest was 
made, and exception saved; and we think error was com- 
mitted in overruling such challenge. 

We do not regard the plaintiff as waiving any right, by 
proceeding to trial; it is true he might, as defendant’s coun- 
sel suggest, have taken a non-suit, with leave, ete., but he 
was not compelled to this, as his only course. And even had 
he pursued that line of action, the results attendant on his 
motion to set aside the non-suit, would present the very 
question now before us, namely, the propriety of overruling 
plaintiff's challenge. 

For these reasons we shall affirm the judgment of the gen- 
eral term. Judge Vories absent; the other judges coneur. 

31—voL. LXI. 
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Avevst Semert, ef al., Respondents, vs. Tuomas Atizn, Ap- 
pellant. 


1. Practice, civil— Order of lestimony—Discrétion of court as to.—The order of 
putting in testimony is a matter resting iv the sound discretion of the trial 
court, and unless it is clear that this discretion has been abused to the injury 
of one of the parties, by some unfair discrimination or otherwise, this court 
will not interfere. 

2. Special tax bill prima facie evidence that land improved is a public street—Ag. 
sertion of title thereto by defendant, order of proof as to.—In suit on a special 
tax bill for improving a street, proof that the ground on whici: the work wag 
done is a publie street, is a part of plaintiff's case. And of this fact the tax 
bill is pima facie evidence, not only as against the defendant, but against the 
world. But an assertion by defendant of tide in himself to the land claimed 
as a street, isan affirmative defense not necessarily involved in the issue made 
by plaintiff, and it is competent for him to show in rebuttal, that whatever 
claim defendant had thereto has been divested by acts on his part amounting 
to a parol dedication followéd by public user. 

3. Special tax bills—Proof of defendant's title must emform to his pleadings — 
In suit on a special tax bill, when defendant’s answer asserts that the title to 
the ground claimed as a street is in defendant, he will not be permitted to 
show title thereto in his wife. 

. Instruction not applicable to pleadings.—An instruction not applicable to any 
issue raised by the pleadings is properly refused. 

5. Special tax bill, suit on—Adjudication as to ownership of adjoining land.— 
In suit on a special tax bill no direct adjudication as to the ownership of the 
land sought to be charged is required. 

. Practice, civil—Single verdict on several counts.—Whiere a petition contains 
two or more counts, each containing a separate and distinct cause of action, a 
single verdict for the plaintiff 1s improper. 

. Verdict containing a number of findings—Signature of foreman to each one— 
Effect of.—Where a verdict contains a number of findings, the fact that the 
foreman signs each one of them does not vitiate the verdict. 


| Appeal from St. Louis Circuit Court. 
Dryden & Dryden, tor Appellant. 


Plaintiff was bound, in order to make out his ease, to 
show that the locus in quo was a highway, and 2nd, that 
the abutting land was defendant’s property. Although the 
tax bill proved the facts prima facte, plaintiff was bound to 
put in all his evidence relating thereto. together in chief, and 
could not introduce it piece-meal. If not introduced in muk- 
ing out his ease, it is lost to him, except by grace of the court. 
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(Reese vs. Smith, 2 Stark. N. P., 52; Delany vs. Mitchell, 
1 id., 440; Ryan & Mood., 254.) The testimony referred to 
was in no sense in rebuttal. 

The verdict was bad because it failed to find on all the 
issnes submitted. The most that can be said of this verdict, 
is, that it isan assessment of damages. (Fenwicke vs. Logan, 
1 Mo., 401; Russell vs. Bancroft, id., 515; Hickman vs. Bird, 
id., 495; Pratt vs. Rogers, 5 Mo., 53.) It is not to be made 
ont by an argument that the verdict intended to find the is- 


sues. 


Gottschalk, fur Respondents. 


The tax bill was prima facie evidence of the validity of 
the charge (Sess. Acts. 1871, p. 193, § 1), and made ont plain- 
tiff's case. Defendants then offered evidence to show that 
one or more of the presumptions raised by the bill were un- 
true; and plaintiff had a right to rebut such evidence. (City 
to use vs. Coons, 37 Mo., 44; City to use vs. Armstrong, 38 
Mo., 29; Kefferstein vs. Knox, 56 Mo., 106; City to use vs. 
Bernoudy, 43 Mo., 552; 44 Mo., 137.) 

Certainly it was in the discretion of the court to permit 
such evidence by plaintiff in rebuttal. 

Defendant’s pleadings expressly admit his ownership of the 
land described in the tax bill. 

The question of the verdict is purely technical. 


Hoven, Judge, delivered the opinion of the court. 


This was an action to enforce the lien of two special tax 
bills issned by the proper officer of the City of St. Louis, for 
certain street improvements made in front of a piece of 
ground in said city, alleged to be the property of the defend- 
ant. The two counts of the petition were substantially the 
same, differing only in the description of the tax billsand the 
property sought to be charged. The answer to the first 
count is not material, as the matters in controversy here arise 
chiefly out of proceedings having reference only to the sec- 
ond count. 
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The answer to the second count alleged that the work wag 
done without anthoritv of law; that the place where it wag 
done had never been dedicated to-the public; nor in any man. 
ner legally established or opened as a street or highway, but 
was, at the time said work was performed, the property of 
the defendant; that he was the owner of the entire tract ly. 
ing north of and fronting on the work done by the plaintiffs, 
and that the city engineer failed to assess the cost of said 
work as a special tax against the whole of said ground, but 
assessed the same against a small part only, and against other 
property of the defendant in no wise adjoining or fronting on 
said work. 

At the trial the plaintiff anthenticated his tax bills, offered 
them in evidence, and rested. The defendant then offered 
testimony tending to show that the ground on which the work 
was done had never been conveyed or dedicated to the public, 
and had never been condemned, and that the nse made of said 
ground for the purpose of a highway, was with a distinct un- 
derstanding on the part of the proprietors and the public au- 
thorities, that-the same was to be temporary only, and not per- 
manent. There was testimony also, that in 1843, one William 
Russell, who was then and for a long time prior thereto had 
been the owner of a large tract of land embracing within its 
limits the street on which the improvement was made, as well as 
the land sought to be charged with a lien, conveyed the same 
to his daughter, the wife of the defendant, for and during her 
natural life, remainder in fee to her descendants, if any, if 
not, then to revert to the grantor. 

The plaintiff then offered testimony tending to show a pa- 
rol dedication by the defendant of the strip of land in ques- 
tion, for the purpose of a highway, and an acceptance and 
user of the same by the public for a great number of years, 
together with statutes, ordinances of the city, and orders of 
the county court relating to the same. The plaintiff also read 
in evidence a deed from Mrs. Allen, in which she was joined 
by her husband, the defendant, and her father, Mr. Russell, 
by which she conveyed to one Clark the land previously con- 
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yeved to her by her father, excepting the east half of block 
53. as laid out in the general plat of Allen’s addition; also a 

deed from said Clark to the defendant for the same land con- 

veved to him by Mrs. Allen. 

To the admission of all this testimony the defendant ob- 
jected and excepted, on the ground that it was not in rebut- 
tal of the defendant’s evidence, but was properly evidence in 
chief, and part of the plaintiff's original case. 

The defendant then offered to prove that the east half of 
block 53, mentioned in the deed to the defendant, inciuded 
the greater portion of the street on which the work was done 
by the plaintiff, and also the adjoining lands on both sides of 
said street, which testimony was excluded by the court, and 
the defendant excepted. 

The court instructed the jury that there was no testimony 
tending to show a valid condemnation for public use as a 
highway, of the ground covered by the plaintiffs work, or 
any grant to the public, by deed or other conveyance from 
the defendant, or any one under whom he claimed. Several 
instructions were given declaring the law as to parol dedica- 
tions, to which no objection is made here. 

The following instruction asked by the defendant was re- 
fused by the court, and the defendant excepted : 

“The court instructs the jury that if the ground on which 
the work mentioned in the petition was done was embraced 
within the lines of the tract conveved to Mrs. Ann R, Allen 
by the deed of June 1843. from William Russell, read in evi- 
dence, the plaintiff has failed to show what he is bound to 
show, in order to recover, that the ground fronting on said 
work of plaintiffs, was the property of the defendant, and if 
the jury believe from the evidence in the cause, that the 
ground where the said work was done, was so embraced with- 
in said lines of said tract, so conveyed to said Ann R.,, their 
verdict should be for the defendant on both counts.” 

The jury returned the following verdict: “We, the jury find 
for the plaintiffs on the first count, in the sum of thirty-three 
hundred and ninety-four dollars and eight cents, $3394.08, 
Erastvs ‘I’. Hume, Foreman. 
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We, the jury, find for the plaintiff on the second count, in 
the sum of thirty-five hundred and sixty-five dollars and 
seventy-six cents—$3565.76. 

Erastus T. Home. Foreman.” 

Motions for a new trial and in arrest of judgment were 
made and overruled. Judgment was entered on the verdict 
rendered and affirmed at the general term, and defendant hag 
appexled to this court. 

The general rule undoubtedly is. that the plaintiff mnet 
open his whole case in chief, and cannot, as Lord Ellenbor- 
ough expressed it, “cut his case into parts.” (Reese vs. Smith, 
2 Starkie, 32.) It was said in the case of Rucker vs. Eddings 
(7 Mo., 119) that it is improper to permit the plaintiff to prove 
his case in chief, by a cross examination of the defendant's 
witnesses ; and that after the evidence has been ciosed on 
both sides, the general rule is to refuse either party permis. 
sion to introduce additional testimony. But where these 
rnles are relaxed or disregarded by the trial court in the ex- 
ercise of that discretion in such matters so wisely committed 
to it by the policy of the law, it is not always ground for re- 
versal by this court. 

The order of putting in testimony is a matter resting in the 
sound discretion of the trial court, and unless it is clear that 
this discretion has been abused, to the injury of one of the 
parties by some unfair discrimination or otherwise, this eourt 
will not interfere. (State vs. Porter, 26 Mo., 201; Dozier vs. 
Jerman, 30 Mo., 216.) 

The tax bills read by the plaintiff were by law made prima 
facie evidence of the validity of the charge against the prop- 
erty therein described. They were prima facie evidence 

- therefore, that the ground on which the work was done was 
a public street. To prove this was undoubtedly a part of 
the plaintiff's case, and the tax bills given in evidence were 
competent to prove that fact, not only as against the defend- 
ant, but as against the world. 

In his answer the defendant not only denied that it was a 
public street, but asserted title in himself. This last was af- 
firmative defense not necessarily involved in the first inquiry, 
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and in one aspect of the case was wholly immaterial, as it 
made no difference who owned the ground, if by law the ad- 
jacent property owners conld not be charged for its improve- 
ment by the city, for the reason that it was private property. 
It was not the duty of the plaintiff in the first instance to 
produce in court all record or other claims to this property 
and submit them to the judgment of the court; and when the 
defendant undertook to show title in himself, it was clearly 
competent for the plaintiff to show that whatever claim he 
had to the land had been divested by acts on his part, amount- 
ing toa parol dedication followed by public user. In ordi- 
nary cases, where no particular effect has been given by stat- 
ute to any matter of evidence used at the trial, the same or- 
der of giving testimony has been sanctioned by this court. It 
is constantly practiced in ejectment cases. As to shifting the 
burden of proof, see Wolf vs. The Am. Express Co., 48 Mo.. 
421-425; Read vs. St. L., K. C. & N. R. R., 60 Mo., 206. 

Mr. Greenleaf says there is considerable conflict in the de- 
cisions in regard to this subject in different States. (1 Greenl. 
Ev., § 469a.) The case of Brown vs. Murray (Ryan & Mood, 
254), cited by defendant’s counsel, holds that when the de- 
fense is known, the plaintiff cannot give some evidence to 
meet that defense, and reserve other evidence having the 
same object, tor his reply. 

In Wright vs. Wilcox (9 Man. Gran. & Scott, 650. 67 Com. 
Bench R., 648), this question was thoroughly examined, and 
the four judges sitting concurred that it was a matter in the 
discretion of the judge, subject of course, to the review of the 
court. (1 Tayl. Ev., ed. 1848, § 283-2835. ) 

In the present case no question is made as to the admissi- 
bility of the evidence, but only to the order in which it was 
offered. It would not promote the ends of justice to declare 
the rule contended for by the defendant an inflexible one. 
There is nothing in the record to indicate that the discretion 
of the court was unsoundly exercised, or that any injury re- 
sulted to the defendant. 

We see no error in the action of the court excluding the 
evidence offered by the defendant to show that the title to 
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the land claimed to be a street, and that adjacent thereto wag 
in Mrs. Allen. The answer to the second count distinctly 
averred that Mr. Allen was the owner of this ground, and q 
party will not be permitted to contradict his pleadings, (Cup. 
ital Bank vs, Armstrong. post. 

There are several objections to the instruction which wag 
refused by the court. It does not follow as a matter of law, 
that because the ground on which the work was done wag 
embraced within the boundaries of the tract conveyed to Mrs, 
Allen by the deed of 1843, the ground fronting upon said 
work, was also embraced within said boundaries. Under 
proper circumstances that would be a question for the jury, 
But were it otherwise it is not a matter of Jaw that no portion 
of said ground was conveyed to the defendant by the subse. 
quent conveyance in evidence. ‘The instruction was properly 
refused for the further reason, that there was no issue raised 
by the pleadings to which it was applicable. 

It is not easy to determine, in the present state of the law, 
precisely what importance is to be attached to the ownership 
of the property charged, in a proceeding like this. No direet 
adjudication is required as to ownership, and if any were 
made it would most certainly be of no binding force upon 
those who were neither parties nor privies to the record ; and 
yet a personal defendant seems to be necessary, though under 
the law no jndgment can be rendered against him. As to the 
verdicts complained of, we have no hesitation in holding 
them to be snfficient to support the judgment. 

There were two counts, each containing a separate and dis 
tinct cause of action, and a single verdict would have been 
improper. In Moony vs. Kennett (19 Mo., 554) Judge Scort 
suid: “A general finding for the defendant on a petition con- 
taining several canses of action may be sustained, but where 
the finding is for the plaintiff. every consideration of proprie- 
ty requires that there should be a verdict in each cause of 
action, and these will all be blended in one judgment.” 
(Clark vs. R. R., 36 Mo., 216; Pitts vs. Fugate, 41 Mo., 405; 
Collins vs. Dulle, 45 Mo., 269: Bigelow vs. R. R., 48 Mo., 
410; Owens vs. R. R., 58 Mo., 394.) 
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The fact that the foreman signed each separate finding can 
make no difference. Tle verdicts are not strictly formal, but 
they are sufficient. 

The judgment will be affirmed. All the judges concur ex- 
cept Judge Vories, who is absent. 





Gorrtixs Eyrrman, Appellant. vs. Toe Mounr Srvar Ceme- 
vERY Association oF St. Louis, Respondent. 


1. Contract— Work done not in accordance with—Special contract and quantum 
meruit—Pleadings as to.—The established rule deduced {rom all the cases is, 
that if a party fails to perform his work according to the stipulations of his 
agreement he cannot recover on the special contract. But if the services 
rendered by him or the materials furnished are valuable to the other party and 
are accepted by him, then he will be liable to pay the actual value of the work 
performed or the materials furnished, not exceeding the contract price, after 
deducting any damage which has resulted from a breach of the agreement, 
But where claimant's petition declares only on the contract he cannot recover 
judgment on his quantum meruit. 

2. Contract—Action on—Petition—Contract when set out in as inducement— 
When as cause of action.—A petition stated that defendant was indebted to 
plaintiff in a sum therein specified for work and labor done, and materials fur. 
nished at defendant’s special instance and request, and it then set out the 
items with the prices attached. It contained a further allegation that the 
work, etc., was done and furnished under the terms and conditions of a con- 
tract which was shown to the court; that plaintiff complied with said terms and 
conditions, furnished the materials specified in the contract of a proper and 
suitable character. and did the work specified in a good and workmanlike man- 
ner, all of which wis accepted by defendant. Plaintiff then prayed judgment 
for the work done and material furnished at the contract price. Held, that 
the contract was not set out merely by way of inducement, but was declared 
upon as plaintiff's cause of action, and that to entitle him to a judgment he 
was bound to show a performance of its stipulations. 


Appeal from St. Louis Circwt Court. 
H. D. Laughlin, for Appellant. 


I. This was not a suit on a special contract. The petition 
was not founded on the contract at all. (Marsh vs. Richards, 
29 Mo., 99.) The special agreement was merely inducement. 
(Bord vs. Camp, 31 Mo., 163.) 
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II. Supposing the materials were not furnished in accord. 
ance with the contract. defendant having accepted and used 
them, is liable for their actual valne. (2 Pars. Coutr., Part, 
IL., $5; Yeats vs. Ballentine, 56 Mo.. 530.) 


4. Binswanger, with T. C. Reynolds, for Respondent. 


The decisions of our Supreme Court conclusively show that 
if asnit is bronght on a special contract, and no quantum 
meruit count stated in the petition, and no variance of the 
contract or its terms shown to have been agreed upon between 
plaintiff and defendant, and plaintiff fails to show a strict com- 
pliance with the terms of the contract, or a legul excuse for 
its non-perfermance, that in such case the plaintiff is not en- 
titled to recover. (Helm vs. Wilson, 4 Mo., 41; Lee vs. Ash- 
brook, 14 Mo., 378; Downey vs. Burke, 23 Mo., 228: Lowe 
vs. Sinklear. 27 Mo., 309; Marsh vs. Richards, 29 Mo.. 99; 
Creamer vs. Bates, 49 Mo., 523; Yeats vs. Ballentine, 56 Mo, 
530; Cutter vs. Powell, 2 Smith Lead. Cas., p. 44: Morford 


vs. Martin & Ambrose, 6 Mon., 609; 8.C., 3 J. J. Marsh, 
89; Taft vs. Inhab. of Montague, 14 Mass., 252 ; Gregory va, 
Mack, 3 Lill, [N. Y.] 380.) 


Waener, Judge, delivered the opinion of the court. 


The petition stated that the defendant was indebted to the 
plaintiff in the sum of two thousand five hundred and ninety 
dollars and ninety-three cents, for work and labor done and 
materials furnished, which were then set ont at the prices 
agreed upon in the writings afterwards referred to. It was 
then alleged that the work and labor were done, and thie ma- 
terials were furnished under the terms and conditions ofa 
certain instrument of writing, executed by the plaintiff and 
defendant, and which was produced and shown to the court; 
that plaintiff kept and performed all the terms and condi- 
tions of the instrument of writing to be kept and performed 
by him; that he furnished the materials in the writing speci- 
fied of a proper and suitable character, and did the work 
therein specified in a good and workmaniike manner, all of 
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which was done under the supervision of the engineer of the 
Jaintiff, and accepted by him, ete. The answer was a denial 
of all the allegations in the petition. 

At the instance of the plaintiff the court in effect declared 
the law to be, that although some of the material was not 
what the contract required, yet the plaintiff should be allowed 
what it was reasonably worth. And there was a refusal to 
instruct for the defendant, that unless the plaintiff had per- 
furmed his part of the contract, in manner, form and quality 
as specified in the agreement, he could not recover. 

_ There was a judgment at special term for plaintiff, which 
was reversed at general term, and the cause was appealed to 
this court 

In Yeats vs. Ballentine (56 Mo., 530) all the cases in this 
court bearing on the question here involved, were cited and 
commented on. The established rule extracted and deduced 
from all the cases is, that where a party fails to perform his 
work according to the stipulations of his agreement, he can- 
not recover on the special contract; but if the services ren- 
dered by him or the materials furnished are valuable to the 
other party, and are accepted by such party, then he would 
be liable to pay the actual value of the work performed, or 
the materials furnished, not exceeding the contract price, after 
deducting for any dainage which had resulted from a breach 
of the agreement. There may be a recovery upon a guan- 
tum meruit, although the contract has not been complied 
with, but in such a ease the petition must be grounded on a 
reasonable value, and it must not be declared on the con- 
tract. Ifthe action is brought upon the agreement, a perform- 
ance of its terms must be shown befure a recovery can be 
sustained. ‘The correctness of the ruling of the court at gen- 
eral term depends upon the character of the petition. 

Now the petition says that the work and labor were done, 
and the materials were furnished under the terms and con- 
ditions of a contract, which is shown to the court, and it is 
averred that the plaintiff kept and performed all the terms 
and conditions of the contract which were to be kept and per- 
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formed by him, and judgment is asked for the work done 
and materials furnished at the contract price. This evident. 
ly amounts to a petition on the contract, and it devolved on 
the plaintiff, as a pre-requisite to a judgment in his favor, to 
show a performance on his part of its stipulations, 

The general term, therefore, did not err in its judgment, 
and if the plaintiff cannot show a compliance on his part, he 
should amend his petition, in order that he may proceed on 
a quantum meruit. 

The judgment must be affirmed. The other judges con- 
cur, except Judge Vories, who is absent. 






































Franx Gormty, Appellant, vs. Vurcan [ron Works, Re- 
spondent. 


1. Damages—Injuries resulting from orders of superintendent-Such officer not fel. 
low servant.—W here injuries to servants or laborers happen through the neg. 
ligence or misconduct of a fellow-servant, no action therefor will lie against 
the master, unless the fellow-servant is not possessed of ordinary skill and 
capacity in the business entrusted to him, and unless his employment is attri- 
butable to the want of ordinary care on the part of the master. But where 
the injury results from the orders of a superintendent appointed by the com- 
puny, and having entire supervision aud coutrol over tle work, and power to 
employ, direct and discharge the laborers, the rule does not apply. Such super 
intendent is not a fellow-servant but the agent of the company, and his acis 
are the acts of his principal. And this 1s true, although the superintendent 
engages in the same work with the laborer. 


Appeal from St. Louis Circuit Court. 


Thos. B. Childress, for Appellant, cited Shearm. & Redf. 
Negl., §§ 102,104; Brothers vs. Cartter, 52 Mo., 372 ; Harper 
vs. Indianapolis & St. L. R. R. Co., 47 Mo., 567; Wright vs. 
New York Cent. R. R. Co., 28 Barb., 80; Walker vs. Bolling, 
22 Ala. St. Rep., 294; Norton vs. Irtner, 56 Mo., 351; Lewis 
vs. St. L. & I. M. R. R. Co., 59 Mo., 507-508. 


Cline, Jamison & Day, for Respondent, cited McDermot 
vs. Pacific R. R., 80 Mo., 115; Rohback vs. Pacific R. R., 
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43 Mo., 192; Farwell vs. B. & W. R. R., 4 Met., 49; Mor- 
gan vs. The Vale of Neath Railw. Co.. 5 Best & S.. 570; 
93 L. J. Q. B., 260, affirmed in the Ex. Ch. L. R., Ist Q. 
B, 145; 35 L. J. Q. B., 23. 


Waenrr, Judge, delivered the opinion of the court. 


The plaintiff brought his action against the defendant, a 
corporation, to recover damages for injuries which he received 
whilst in its employment. The injury was received from the 
bursting of one of the hot ovens or furnaces, and that was 
caused by the alleged wrongful action of one Withrow who 
was the general superintendent, in carelessly ordering the 
fire to be applied in a manner which was sure to produce an 
explosion. The plaintiffs testimony tended to show that 
Withrow had for a long time been the superintendent of the 
works and furnaces in question, and was the only person who 
exercised any active control over their running and opera- 
tion; he giving all the orders as to what was to be done, and 
how done, and employing and discharging the laborers, of 
whom plaintiff was one. In all things he seems to have acted 
in the position of master. 

At the conclusion of the plaintiff's evidence, the court, 
upon the request of the defendant, gave an instruction that 
the plaintiff could not recover. Upon the giving of this in- 
struction, the plaintiff took a non-suit with leave to move to 
set the same aside, and the court having refused to set the 
non-suit aside, plaintiff appealed. 

The only argument advanced in support of the ruling of 
the court is, that plaintiff was a fellow-servant with Withrow, 
and therefore is precluded from maintaining this action, It 
is hardly necessary to repeat what has been so often adjudged, 
that where injuries to servants or laborers happen through 
the negligence or misconduct of a fellow-servant, no action 
therefor will lie against the master, unless the fellow-servant 
is not possessed vf ordinary skill and capacity in the business 
entrusted to him, and, unless his employment is attributable 
to the want of ordinary care on the part of the master. But 
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can this rule be made applicable in the present case? From 
the plaintiff's evidence it appears that Withrow was the gen- 
eral and sole superintendent; that he exercised a supervision 
.over the entire work and gave directions for carrying it on in 
all its details. The laborers were hired and discharged by 
him, and acted under his immediate authority. He was thus 
the direct agent of the principal, and what was done by him 
was done by the principal. He was invested with authority 
to act instead of his master, and the servants were bound to 
obey him, and his acts were therefore the acts of his superior, 
He was not a co-servant or co-laborer within the meaning of 
those terms, but he was the authorized mouthpiece, executive 
ofticer and interpreter of the will of his immediate principal, 
(Harper vs. I. & St. L. R. R. Co., 47 Mo., 567; Lewis vs. St. 
L. & 1. R. R. Co., 59 Mo., 495.) 

In the case of Brothers vs. Cartter, (52 Mo., 372) the action 
was brought to recover damages for an injury received in fall- 
ing froma bridge which the defendants were constructing, and 
which, it was alleged, happened in conseqne:ce of insufticient 
material furnished by defendants. They did not personally 
have charge of the work, and what they knew of its character 
and conditions was from being about it occasionally during its 
progress. The duties of purchasing and collecting materials 
were committed to Graham, who was the superintendent. The 
court gave an instruction that, “if the jury find from the evi- 
dence that one John Graham was the superintendent for the de- 
fendants of the work on the bridge in question, and as such had 
entire control and charge thereof, with power to employ and 
discharge hands, and to provide and remove material, and that 
said Graham was the representative of defendants in the con- 
struction of said bridge, and that plaintiff was subject to his 
orders and directions, then the jury are instructed that said 
Graham was not a fellow-servant with the plaintiff, and that 
his acts and conduct in connection with said bridge were and 
are the acts and conduct of defendants so far as this case is 
concerned.” This instruction was approved in this court, 
and it was distinctly declared that, if the master deputes the 
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superintending control of the work, with the power to em- 
ploy and discharge hands, and purchase and remove materials 
to an agent, then the master acts through the agent, and the 
agent becomes the master. The duties are the duties of the 
master, and he cannot evade the responsibilities which are in- 
cident to them by their delegation to another. When the 
master appoints some other person to perform these duties, 
then the appointee represents the master, and though in their 
performance he may be and is a servant to the master, yet 
he is not, according to the common acceptation, a co-servant, 
a co-luborer, a coemployee with those who are under his 
charge, aud who are obedient to his will. 

And even if the master or superintendent engage in the 
same work with the laborer, still they are not fellow-servants, 
and the servants may recover for any injury cansed by their 
negligence. (Ashworth vs. Slanwix, 3 El. & El., 701.) This 
doctrine is in entire harmony with the latest and best ad- 
judged cases, and is approved by the standard elementary 
writers. In Shearman & Redfield on Negligence, (§ 102) the 
law is thus stated: “One to whom his employer commits the 
entire charge of the business, with power to choose his own 
assistants, and to control and discharge them as freely and 
fully as the principal himself could, is not a fellow-servant 
with those employed under him; and the master is answer- 
able to all the under-servants for the negligence of sucha 
maniging assistant, either in his personal conduct within the 
scope of his employment, or in his selection of other servants.” 
Wharton states the doctrine with great emphasis, and says, 
that when the principals elect a superintendent to manage 
the concern, then the superintendent or middle-man repre- 
sents the principal, and his negligence is the principal’s neg- 
ligence. (Whart. Negl., § 222.) The doctrine applies alike 
to individuals and corporations. When an individual acts 
through an agent, the agent’s act is his own. As corpora- 
tions can only act through agents and servants, it must neces- 
_ sarily follow that they are answerable for their acts, else they 
would be wholly irresponsible. The court clearly erred in 
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withdrawing the case from the jury. It should have been 
submitted on an instruction similar to the one given jy 
Brothers vs. Cartter, and if it was found that Withrow 
when he did the reckless and carelese act, was superintend- 
ent, and acting in the scope of his employment, then there 
could be no doubt of defendant’s liability. 

The judgment should be reversed, and the cause remanded, 
Judges Napton and Sherwood concur; Judges Vories and 
Hough absent. 





Jouy Hirt, Respondent, vs. Wirt1am Haun, eZ al., Ap 

pellants. 

1. Bonds, suit on—Allegation as to breaches—Sufficiency of —Building contract— 
Failure to carry out—Measure of damages.—In action on a penal bond to 
save plaintiff harmless from liens on a certain building, and to build 
the house by » specified day, the petition set out the bond and alleged with 
particularity that the obligor did not comply with his contract in building the 
house, and did not save plaintiff harmless from liens thereon. The pleading 
was held sufficient, particularly after verdict. In such: case the expenditure 
incurred by plaintiff in completing the house, and in discharging liens, and 
made necessary in consequence of defendant’s breach of contract is the proper 
measure of damages. 

. Practice, civil—Supreme Court— Exceptions, ete.—Objections not taken at the 
time in the trial court, will not be noticed on review. 


Appeal from St. Louis County Circuit Court. 
Finkelnburg §& Rassieur, for Appellants. 


The petition simply alleges, as a breach of the bond, that 
Bolhofner suffered and permitted liens to be filed, without 
averring that plaintiff was obliged to pay, or did in fact pay 
a dollar on account of liens, 

In declaring on a penal bond, plaintiff must assign breaches 
specitically, showing particularly in what manner the covenant 
has been broken. (Steph. Plead., 337; Langford vs. Sanger, 
40 Mo., 160.) 


Slayback §& Heussler, for Respondent. 
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Waener. Judge, delivered the opinion of the court. 


In this case no objections are raised to the instructions or 
rulings of the court upon the trial, but reliance for a reversal 
is placed on two points, namely, that no sufficient breach was 
set ont in the petition, and that the court erred in allowing 
counsel fees. The action was brought against defendants as 
snreties on a penal bond, executed by one Bolhofner, a builder, 
as principal, and was conditioned, among other things, to 
eave plaintiff harmless from liens on account of a certain build- 
ing, which Bolhofner had contracted to erect, and also to 
build the house according to an agreed plan, and by a speci- 
fied day. The petition set out the bond, and then alleged as 
breaches with particularity that Bolhofner did not comply 
with his contract in building the house, and that he did not 
save the plaintiff harmless from liens thereon. We have no 
doubt about the sufficiency of the breaches assigned, but even 
if there was defectiveness in that regard, no objections were 
taken at the trial, and the point was raised for the first time 
by a motion in arrest. It then came too late, as there can 
be no doubt about the petition being good after verdict. 

The second objection is, as to the allowance of counsel fees 
in defending the lien cases. But the record does not show 
that any such fees were allowed. The judgment is for dam- 
ages, but it is not apparent that those fees composed a part 
of the damages. 

It is true, upon the trial the plaintiff's counsel was per- 
mitted to inquire into the value of the attorneys’ service in 
the lien suits, but they are not noticed or included in the de- 
claration of law upon which the verdict was founded. The 
declaration in substance was, that if Bolhofner contracted to 
build the house for the plaintiff, and deliver the same on De- 
cember 20, 1870, according to certain specifications and plans, - 
and that he did substantially comply with such specifications 
in the erection of the house, up to and as far as the 23d or 
24th of January, 1871, when, without any fault or interference 
on the part of the plaintiff, he ceased to work thereon; and 
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if plaintiff, after giving the defendants written notice, com. 
pleted the sume at his own cost, in the same manner substan- 
tially as it was originally intended, and at a reasonable price 
for so doing, having first given defendants notice that he 
would do so, then plaintiff was entitled to recover against the 
defendants for the amount so paid, to complete and finish the 
building, as also any amount it might from the evidence ap. 
pear he had been compelled to pay to mechanics and others 
for lien judgments obtained against the property, on account 
of contracts made by Bolhofner for work and materials fur. 
nished for plaintiff's house, under his contract, together with 
interest, ete., less, however, any amount that would have 
been due and payable to Bolhofner by plaintiff, had said Bol. 
hofner completed the house at the time as agreed by the terms 
of his contract. The instruction makes the element of dam- 
ages depend upon the amount necessarily expended by the 
plaintiff in completing the house, caused by Bolhofner’s 
breach of contract, and also for what was paid on liens, against 
which the contract was to save plaintiff harmless. These 
were the legitimate sources of damages, and it does not ap- 
pear that anything else was comprehended in the finding of 
the court. The attorneys’ fees, as an element in the compu- 
tution were nowhere noticed. The instruction offered by the 
defendants did not raise the question, and the necessary in- 
ference therefore would be that the matter of attorneys’ fees 
was abandoned. 

As tle point does not anywhere appear upon the record, and 
as the presumption is that the court decided correctly, the 
judgment must be affirmed. The other judges concur, ex- 
cept Judge Vories, who is absent. 
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Joun Frrzezrratp, Respondent, vs. Joun 8. Tuomas, ef al., 
Appellants. 

































1. Mechanics’ liens—‘‘ Lot of land,” meaning of phrase in the statute—Single 
lien for work on houses erected on contiguous lots.—The “lot of land” to which a 
mechanic’s lien attaches in towns, cities and villages(Wagn. Stat., 907-8, § 1) 
means the lot as bounded and described on the plats, or as subdivided and 
bounded by conveyances of the owners, or by other acts done by them for 
that purpose. And where there are a number of lots, each containing a sep- 
arate building, although the lots are contiguous and in a compact body 
of land, and without division fences, a single lien filed against all the lots as 
one parcel of land, for the aggregate value of all the work done and material 
furnished on the several houses, is invalid. Nor can it aid the lien that the 
whole work was done under one contract, and not under separate contracts 
for each building. 


Ippeal from St. Louis Circuit Court. 
Peacock § Schulenburg, for Appellants. 


I. The statement filed by plaintiff and claimed to be a lien 
constituted no mechanic’s lien upon the premises in question, 
because they are four distinct and separate houses divided 
from each other by fences, and erected upon separate lots of 
ground. (Dallas Lamber & Manf. Co. vs.Was. W. Mant. Co., 
5 Oreg., 527; Steigleman vs. McBride, 17 IIl., 300 ; Rathburn 
vs. Hayford, 5 Allen, 406. ) 


John G. Chandler, for Respondent. 


I. The lien was properly filed against the four honses, and 
the land upon which they stood, becanse Ist, the work was 
all done under one contract, and not on four separate con- 
tracts; 2d, no conveyance made by Thomas subsequent to 
the attaching of plaintiff’s lien, could divest him of his right 
to look to the entire property as his security for his work; 
3d, the houses all stood on one parcel of ground. 


Hoven, Judge, delivered the opinion of the court. 


This was a suit to enforce a mechanic’ lien. The plaintiff 
had judgment below, which was affirmed at general term. ; 
The record shows that on the first day of September, 1871, 
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the defendant, Thomas, was the owner of four contiguous 
lots in block 2, of Peter Lindell’s first addition to the city of 
St. Louis, numbered 29, 30, 31 and 32, having an aggregate 
front on Pine street, of one hundred and fifteen feet, and a 
depth of one hundred and twenty-eight feet and six inches, 
lt was alleged in the petition that “upon said four lots above 
described, stood four houses of brick and stone, then in pro- 
cess of construction,” and it appears from the testimony of 
the plaintiff that these houses were not united in a row or 
block, but were separate from each other, though there were 
no fences between them. Under a contract made with the 
defendant, Thomas, on said first day of September, the plain- 
tiff performed the work of plastering these houses and fur- 
nished the necessary materials therefor. It does not appear 
when the work was begun on any of the buildings, but the 
entire work is stated to have been completed on the 18th day 
of June, 1872. On the 27th day of November, 1872, the 
plaintiff filed his lien against the four lots, as one entire par- 
cel of land, for the aggregate value of all the work done and 
materials furnished for the four houses, and to enforce that 
lien, the present suit was instituted. On the 19th day of 
December, 1871, Thomas conveyed a portion of said property 
to the defendant, Block. At various dates between and in- 
cluding the 29th day of June, 1872, and November Ist, 1872, 
he executed other conveyances for different portions of said 
property to the several remaining defendants. The defend- 
auts, as owners and incumbrancers of the lots under those 
conveyances, resist the plaintifi’s suit, on the ground that his 
claim filed as a lien has no validity as such. They contend 
that a lien shonld have been filed against each house and lot 
on which it is situated, for the work and labor done and ma- 
terials furnished for that house. 

Our statute provides that in towns, cities or villages the lien 
shall be upon the “ building, erection, or improvement, and 
the lot of land on which the same are situated.” 

The words “lot of land” plainly refer, in our opinion, to 
the lots as bounded and described on the recorded plats of 
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such towns, cities or villages, or as subdivided and bounded 
by conveyances of the owners thereof, or other acts done by 
them for that purpose. The four lots owned by Thomas, al- 
though contiguous and in a compact body, did not constitute 
a single lot, within the meaning of thestatute. Nor are they 
eo regarded in the petition. They are there referred to as 
four lots conjointly covering a certain area, which is described 
by metes and bounds. The lien given by the statute against 
each building or improvement, and the lot on which it is 
situated, is for the work and labor done on, and the materials 
furnished for, that particular building or improvement, and 
not for work done and materials furnished for a building or 
improvement upon any other lot. 

Where « solid block of buildings, consisting of distinct but 
connected houses, and covering several lots, has been erected 
by the same owner at the same time, a single lien covering 
the whole improvement, may be upheld on the ground that 
the entire structure was but one building. (Phillips Mech. 
Liens, § 376.) Such, however, is not the present case. Nor 
can it avail the plaintiff anything that the work was done 
under one contract, and not under separate contracts for each 
building. The lien is not created by the contract but by fur- 
nishing the material and performing the labor; and only that 
building and lot are to be charged with a lien, for which such 
materials were furnished, and on which such labor has been 
performed. If the fact that the work was done under one 
contract was sufficient to support the lien in the case at bar, 
a single lien on any ntimber of houses widely separated from 
eich other in different and distant portions of the city, might 
with equal propriety be upheld, where work should be done 
and materials furnished for them under a single contract. 
This would not only be contrary to the letter and the spirit 
of the statute, but would be productive of great perplexity 
and frequent injustice in the event of a sale or mortgage of 
any one of the buildings ; and this, whether the purchaser were 
cognizant of the lien or not. We are clearly of opinion that 
the plaintiff should have filed a separate lien on each of the 
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buildings, and the lot on which it is situated, for the work 
done and the materials furnished therefor, and that the lien 
now songht to be enforced is illegal and void. (Dallas Lum. 
ber & Manuf. Co. vs. Wasco Woolen Manuf. Co., 3 Oreg,, 
527; Steigleman vs. McBride, 17 Ills., 300; James vs. Ham, 
bleton, 42 Ill., 308; Rathburn vs. Hayford, 5 Allen, 406; 
Phillips Mech. Liens, § 376.) 

The judgment must therefore be reversed, and the canse 
remanded. All the judges concur, except Judge Vories, who 
is absent. 





foo) 


Henry DuPont, ef al., Plaintiffs in Error, vs. Cartes Mo- 
Laran, Cuartes M. Witiiams anp Gerorce S. Saxtoy, 
Defendants in Error. 


1. Parinership—Transfer of interest in, amounts to mortgage, when—Subsequent 
powers of mortgagor in firm.—By the conditions of an agreement a member 
transferred his interest in a firm as a collateral security for the payment of a 
debt; but the transfer contemplated a continuance of his interest and author- 
ity in the firm, Held, that the instrument was merely a mortgage and did 
not effect a dissolution of the partnership; that he could agree to a dissolution 
and to an appraisement and inventory to ascertain his final interest; that his 
co-partners might take the stock at the value so ascertained, they being liable 
as trustees for the proceeds, and responsible for any fraud or unfairness in 
the arrangement as in an ordinary sale for payment of debts. 

2. Partnership—Sale of assets by court of equity.—When partners cannot agree, 
a court of equity on proper application will order a sale of the property in 
order to ascertain its value. 

. Costs—Diseretion of court in reference —Where in suit on account defendant 
denied plaintiffs right to recover and claimed a judgment for a certain sum in 
his own behalf, and the cause was referred and judgment given for plaintiff, 
the court was held to have no discretion to charge a portion of the costs to 
plaintiff. Section 18 of the chapter on costs (Wagn. Stat., 344) has no applica- 
tion to such case. 


i) 


Error to St. Louis Circuit Court. 
Martin & Lackland, for Defendants in Error. 


I. It has been held that an absolute assignment of the share 
of a partner in a firm does not necessarily operate as a disso- 
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lation. If he continues in the firm, to do business, as before, 
there is no dissolution. (Receiver vs. Goodwin, 1 Halst.. 334; 
State vs. Quick, 10 Iowa, 451; Taft vs. Buffum, 14 Pick., 
322; Buford vs. Weely, 2 Dev. Eq., 481; Ferrero vs. Buhl- 
mever, 34 How. Pr., 33; Bank vs. Fowle, 4 Johns Kq., 8.) 

If it does not operate as a dissolution, then he remains, if 
at all, clothed with all the powers of a partner. He can aiso, 
at a dissolution, do all that a partner is authorized to do in 
respect to the disposition of the assets and payment of the 
debts. 

Il. The instrument of April 13th. 1869, was only a tem- 
porary mortgage, and after its execution Saxton remained in 
equity as well as in fact, owner and proprietor of the mort- 
gaged share. (4 Kent Com. [4th Ed.] 134; Smith vs. Beattie, 
31 N. Y., 542; Holmes vs. Crane, 2 Pick., 610; Langdon vs. 
Buel, 9 Wend., 83; Robinson vs. Campbell, 8 Mo., 365; 
Dean vs. Davis, 12 Mo., 112; Woods vs. Hildebrand, 46 Mo., 
284; Kennett vs. Plummer, 28 Mo., 145; Raynor vs. Wil- 
son, 6 Hill, 469; Astor vs. Hoyt, 5 Wend., 615.) 

III. In addition to his authority as a mortgaging partner, 
he remained in possession by the consent of plaintifis, repre- 
senting the third interest mortgaged to them. A person tak- 
ing @ mortgage on the interest of a partner, takes it subject 
to his dominion and control as a partner, in respect to all the 
uses and purposes of the firm, within the scope of its business. 
The mortgagee takes it subject to the claims of creditors, 
and to the claims of co-partners. (Receiver vs. Goodwin, 
supra; Glynn vs. Phetteplace, 26 Mich., 385.) By what au- 
thority in law can a mortgagee, before foreclosure, prevent thie 
dominion and management of the partner? It is admitted 
that a mortgagee has a right to an account from all the part- 
ners. (Bentley vs. Bates, 4 Y. & C., Ex. 182; Fancet vs. 
Whitehouse, 1 R. & M., 132; Wilson vs. Greenwood, 1 
Swanst., 471.) 

IV. The charge of $502 to Saxton’s private account, taking 
it fromthe general expense account, was only the correction 
of au error. It should have been so charged originally. 
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V. There was no error in imposing one-third of the costs of 
adjusting this partnership npon the plaintiffs. The refer. 
ence and settlement of the accounts was as much for their jn. 
terest as the defendants. The chancellor has a discretion in 
the adjudication of costs. (Shields vs. Bogliolo, 7 Mo., 184; 
Walton vs. Walton, 19 Mo., 667.) 


T. L. Blakeman, for Plaintiffs in Error. 


I. Saxton had no authority to become a party to the dis 
posal of the stock and assets of McLaran, Saxton & Williams, 
at the dissolution. He had, by the assignment of April 18th, 
1869, conveyed all his interest, capital stock and profits, to 
plaintiffs in error, McLaran and Williams had held Saxton’s 
interest in trust for plaintiffs in error from the Ist of April, 
but at the dissolution their trust was closed, and they were 
bound to account to plaintiffs in error for the whole of Sax. 
ton’s interest in the concern. 

Saxton had no power to dispose of the property at a valna- 
tion. (Sto. Partn., § 351; Sigourney vs. Mun, 7 Conn., 20.) 

II. The decree of the court, compelling the plaintiff in 
error to pay one-third of the costs of this action, was a gross 
violation of the rights of plaintiffs. (Dan. Chy. Pr., 1458, 
1461, and cases there cited; Hunn vs. Norton, 1 Hopkins, 
344.) 


Hovas, Judge, delivered the opinion of the court. 


On the 13th day of April, 1869, the defendant, Saxton, 
being then a member of the firm of McLaran, Saxton & Wil- 
liams, and indebted to the plaintiffs in the sum of $7,888.47, 
executed and delivered to the plaintiffs, with the knowledge 
and consent of McLaran & Williams, the following agreement 
in writing: 

“This agreement made and entered into this the 13th day 
of April, A. D., 1869, by and between George 8. Saxton, of 
the city of St. Lonis, of the one part, and Henry DuPont, 
Elenthere I. DuPont, Samuel DuPont and Eugene Du Pont 
of Wilmington, Del., partnere trading under the firm name 
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of E. I. DuPont. De Nemours & Co., of the other part,” 
Witnesseth, That, whereas the said George Saxton is justly 
indebted to the said E. I. DuPont, De Nemours & Co., in 
the sum of $7,888.47 due by three promissory notes made by 
said Saxton, bearing the same date of this instrument, pay- 
able one day after date thereof to said E. I. DuPont, De Ne- 
mours & Co. * * 

And, whereas, the said George Saxton is now one of the 
firm of McLaran, Saxton & Williams, and has in said firm the 
sun of $4,380.26 capital stock or interest therein, and is en- 
titled to one-third interest in the net profits of said firm. 

And whereas, the said E. 8. DuPont, De Nemours & Co., 
are desirous and willing that said Saxton shall have a reason- 
able opportunity of paying said sum without injury to him- 
self, or removing his said interest out of said firm of McLaran, 
Saxton & Williams, and the said Saxton being willing to 
secure the said E. I. DuPont, De Nemours & Co., in the pay- 
ment of the said sum of money, doth hereby convey to them 
his interest in said firm of McLaran, Saxton & Williams, as 
collateral security under the following stipulations and con- 
ditions, viz:—In consideration of said indebtedness of $7,- 
$88.47, and the further consideration that said Saxton be 
given time to work out said debt by continuing his interest 
in said firm of McLaran, Saxton & Williams, for the space of 
three years until said debt shall be paid, or said firm dis- 
sulved, and also the sum of one dollar in hand, paid by said 
DuPont, De Nemonrs & Co., to said Saxton, the suid George 
8. Saxton, doth hereby sell, transfer, assign and convey to 
said E. I. DuPont, De Nemours & Co., all the principal or 
eapital stock or interest he has in said firm of McLaran, Saxton 
& Williams, together with all the accumulating profits thereof 
for the space of three years or longer, as the case may be, ex- 
cept the sum of two hundred and fifty dollars per month, to 
be paid to said Saxton monthly by C. M. Williams or Chas. 
McLaran, the other partners of said firm, or in case of neces- 
sity to be determined by said Williams or McLaran, to ex- 
ceed that sum not beyond four hundred dollars per annum, 
over and above said mentioned sum. 
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It is further understood and agreed that the said E. I. Du. 
Pont, De Nemours & Co. ure to receive the amount of one of 
said notes and interest thereon, each year, if the profits dne 
said Saxton, after deducting the said allowance above stated 
should amount to that sum. until the whole amount due on 
said notes shull be paid, or in case the three vears shall ex. 
pire, or said firm of McLaran, Saxton & Williams shall be 
dissolved before the same shall be paid; then, and in either 
of these events, the whole amount due to said Saxton out of 
the firm of McLaran, Saxton & Williams, or so much thereof 
as shall be sufficient to satisty said debt. all interest and costs, 
shall be paid by said firm to E. I. DuPont, De Nemours & 
Co. And the said George 8. Saxton doth hereby agree that 
the said Charles McLaran and Charles M. Williams shall 
hold, manage and control said interest of said Saxton, in con- 
formity with this agreement, to be paid as herein above 
stated and agreed. The remainder, after paving said debt, 
interest and costs, if any, is to go to the said Saxton, or his 
legal representatives. 

It is further understood and agreed that this instrument is 
not to be so construed as to prevent said DuPont, De Ne- 
mours & Co. from availing themselves of any other opportn- 
nity whereby they might make or secure their said debt. * * 

In witness whereof, the said George 8. Saxton has hereto 
set his hand and affixed his seal, the day and date above writ- 
ten.” 

(Signed) George S. Saxton. (Seal.) 

The defendants being unable to get along harmoniously 
together, dissolved their co-partnership on the 20th day of 
September, 1869, and published the following notice of disso- 
lution : 

St. Lonis, Sept. 20, 1869. 

“The firm of McLaran, Saxton & Williams has this day 
been dissolved by mutual consent, to take immediate effect. 
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MeLaran and Williams are alone authorized to receive monies 
due the late firm, and will settle all its liabilities.” 
(Signed) CHartes McLaran, 
Geroreer 8. Saxron, 
Cartes M. Witwiams. 





































“Referring to the above, we will continue the jobbing hard- 
ware business at the same stand under the firm name of Me- 
Larav, Williams & Co.” 

(Signed) Cuaries McLaran, 
Cuartes M. WiLiiaMs. 

“Referring to the above, I will advise my friends that I can 
still be found with the above firm.” 

(Signed) Groree S. Saxron. 


At the same time they entered into the following agree- 
ment : 

“It is mutually agreed, in dissolving the firm of McLaran, 
Saxton & Williams, that, provided Mr. George 8. Saxton per- 
forms the duties of salesman to the satisfaction of McLaran, 
Williams & Co., up to the first day of January, 1870, he shall 
be entitled to the same interest in profits as if he had re- 
mained in the firm up to that time, inventory of stock and 
fixtures to be taken as near the first day of January as prac- 
ticable and settlement made, fixtures and old or damaged 
stock to be appraised by three employees remaining in the 
house on the first of January.” 

(Signed) Cuartes McLaran, 
Grorer 8. Saxton, 
Cuarces M. Wittrams. 





In pursuance of this agreement an inventory and appraise- 
ment were made of the stock on hand on the first day of Jan- 
nary, 1870, and McLaran & Williams, with the consent of 
Saxton, took all of said stock at its appraised value, and pro- 
ceeded to collect the notes and accounts, and pay the debts 
and settle up the business of the firm of McLaran, Saxton & 
Williams. Immediately after the dissolution the plaintiffs 
notified McLaran and Williams not to pay anything to Sax- 
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ton, and required them to account to plaintiff for Saxton’s 
interest in the firm. Statements of the defendant Saxton’s 
interest were made to the plaintiffs‘and their agents, at dif. 
ferent iimes, and some correspondence and several interviews 
were had between the representatives of the respective par. 
ties, without arriving at any settlement, and on the 3rd day 
of February, 1872, the present suit was instituted to ascer. 
tain and recover the amount of Saxton’s interest. 

. The testimony is very voluminous, covering about two 
hundred pages of the record, and we cannot see that any use. 
ful purpose would be subserved by attempting to make even 
a synopsis of it. 

The case was tried before a referee, who found that the ap- 
praised value, at which McLaran and Williams took the in- 
terest of Saxton in the stock on hand, was reasonable and 
fair. He started an account between the parties, up to Janu. 
ary 1870, and gave judgment against McLaran and Williams 
and in favor of the plaintiffs, for the amount of Saxton’s in- 
terest at that date, in the sum of eight hundred and eighty- 
eight dollars and thirty-two cents, and for one-third of the 
uncollected notes and accounts, which amounted in the ag- 
gregate to the sum of $11,940.43. 

The plaintiffs in error excepted to the referee’s , report on 
the ground that the referee erred in finding that the stock 
and assets had been purchased or could be purchased by Me- 
Laran and Williams of Saxton, and for a refusal on the part 
of the referee to compel them to account for profits made in 
the sale of said stock after January Ist, 1870. 

The transfer of an item of $502.95 from the general ex- 
pense account to Saxton’s private account, after the dissolu- 
tion, which was allowed by the referee, was also excepted to. 

By the judgment of the court confirming the report and 
findings of the referee, the plaintiffs were required to pay 
one-third of the costs, and this is complained of as error. 

The judgment was affirmed at general term, and plaintiffs 

have brought this case here by writ of error. 

The conveyance made by Saxton of his interest in the firm 
of McLaran, Saxton & Williams, was not an absolute and un- 
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conditional transfer of the same, and did not have the effect 
of dissolving the co-partnership. (Receivers of Mechanic's 
Bank vs. Godwin, 1 Halst. Chy., 338.) Nor was said in- 
strument intended to have that effect. It is evident from 
the language employed, that it contemplated a continnance 
of Saxton’s interest in the firm. and a possible subsequent 
dissolution by the act of the parties themselves, before the 
extinguishment of the plaintiffs claim. It amounted to 
nothing more than a mortgage of the defendant Saxton’s 
interest in the firm, and except in so far as it limited and re- 
strained the disposition to be made of his portion of the prof- 
its arising from the business during the continnance of the 
partnership, and of the interest remaining to him after the | 
dissolution, it did not in any way interfere with his power 
and authority as a partner. 

In the case of Bently vs. Bates (4 Younge & Collyer, 190) 
Baron Abinger, speaking on this subject, said: “If vou look 
to the constitution of a mereantile partnership, what is the 
meaning of a partner mortgaging his share? Nothing more 
than that he covenants to pay the amount borrowed. It can- 
not mean that another person is, by means of such a transac- 
tlon, to be forced into the partnership. The mortgage is 
nothing more than a personal covenant; it conveys no inter- 
est in the partnership effects. Put the case of the other part- 
ner having had notice of the transaction, and afterwards ren- 
dering an account to the creditor. He does not thereby 
make himself a partner with the creditor, but only shows 
that he means to be accountable, and to render accounts ; and 
supposing the accounts are fallacious, if there is no remedy 
in equity, the party has none at all, for there is none at law, 
and no action against the supposed mortgagor would be avail- 
able.” 

Saxton, then, having all the power of a partner, and hav- 
ing only pledged for the payment of his debt. what should be 
coming to him as a partner, he had an undonbted right to be 
consulted as to the management of the business of the firm, 
with a view of making said business as productive and remu- 
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nerative as possible. The management and control of Sax. 
ton’s interest stipulated for by the plaintiffs, related to the 
profits realized from the business, and his interest remaining 
after dissolution and settlement, and could not have been jp. 
tended to curtail his authority asa partner. He could agree to 
a dissolution, and if so, then to any terms of dissolution which 
did not impair his interest, which was pledged as security to 
the plaintiffs. 

It cannot be questioned that it was his right, as we think 
it was his duty, when the dissolution took place, to take steps 
to ascertain what his interest in the firm then amounted to, 
That was due not only to himeelf, but also to the plaintiffs, 

_The inventory and appraisement were appropriate steps to 
that end. The debts were then to be paid and the notes and 
accounts collected before it could be ascertained what re. 
mained to be applied in satisfaction of the debt due to plain- 
tiffs; for they were entitled only to what remained of Sax. 
ton’s interest after settlement of the partnership. The duty 
of collecting the accounts and paying the liabilities, was de- 
volved upou MeLaran and Williams by the terms of the pub- 
lished notice of dissolution. But in the disposition of the 
stock, Saxton had an equal right with them to be heard, and 
had not in any way surrendered such rights. He was con- 
cerned in making his interest yield as much as possible. 

It seems to us, therefore, that when the partners agreed 
upon the value of the goods remaining on hand, Saxton had 
a right to agree that the other partners should take them at 
such value, they standing, of course, as trustees of the pro- 
ceeds under the agreement with the plaintiffs ; and for any 
fraud or unfairness in such arrangement, they could be held 
responsible in the same manner in which they would be held 
for any fraud or unfairness in any ordinary sale for the pay- 
ment of debts. If the amount then agreed upon, and for which 

McLaran and Williams thereby became liable to account, 

fairly represented the value of the stock on hand on Janv- 
ary 1st, 1870, we do not see what right the plaintiffs have to 
complain. The partners were the proper parties to fix the 
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value and make the settlement as to the disposition of the 


stock. 

When partners do not or cannot agree, a court of equity, 
on proper application, will order the property to be sold in 
order to ascertain its value. The referee found that it was 
fairly valued, and we think the evidence sustains his find- 
ing. No fraud or unfairness is imputed to the conduct of 
any of the parties to the transaction, and we see no reason 
why it should not be permitted to stand. 

The exception taken to the transfer of $502.95 from the 
general expense account to the private account of Saxton, 
was, we think, properly overruled. It is true it was made 
after the 13th of April, 1869, but it was only the correction 
of an erroneous entry. That amount of the money of the 
firm was expended by Saxton on his own private account, 
while absent on business for the firm, and should originally 
have been charged to him. The account between the parties 
seems to have been correctly stated by the referee, and it was 
properly approved by the court. 

We are not satisfied, however, with the action of the court 
below in adjudging one-third of the costs to be paid by the 
plaintiffs. There may be cases under the eighteenth section 
of our statute in relation to costs, where the trial court may 
exercise a discretion in the matter, but we do not conceive 
this to be one of them. Here, the defendants against whom 
judgment was recovered, in their answer deny the right of 
the plaintiff to recover anything whatever, and actually claim 
to be entitled toa judgment against Saxton for the sum of 
$6,000. On the issues made, testimony was taken before the 
referee, at intervals during a period of seven monthis, and the 
plaintiffs have recovered no inconsiderable judgment; and 
being in our opinion the prevailing party, within the mean- 
ing of the sixth section of the chapter on costs, they are en- 
titled to full costs, and the judgment of the circuit court 
should be reformed accordingly. 

The judgment will therefore be reversed and the cause re- 
manded to the circuit court, with directions to enter upa 
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judgment in accordance with this opinion. All the other 
judges concur, except judge Vories who is absent. 

































Dennis Frrzparrick, Respondent, vs. Joun S. Tuomas, Ap. 
pellant. 


1. Mechanic's lien—Single lien on number of houses and lots, invalid—Defend. 
anis, who should and who need not be made.—Where houses are erected sepa. 
rately and upon distinet lots of land, a separate lien. must be filed against each 
house and lot for the work and materials thereon; and a single lien filed 
against the entire premises for the aggregate charge, is invalid. And it ig 
immaterial that at the time of the contract the houses and lots belonged to 
the same owner, and that in suit on the lien he was made sole defendaut, 
(Fitzgerald vs. Thomas, anée p. 499.) 


Appeal from St. Louis Circuit Court. 
Schulendburg, for Appellant. 
Cline, Jamison § Day, for Respondent. 





I. The plaintiff's lien attached at the time when the build- 
ings were commenced by him, and no subsequent conveyance 
by the defendant could divest plaintiff of his lien. (Douglas 
vs. St. Lonis Zine Co., 56 Mo., 388.) And it could not avail 
the defendant to aver in his answer, that before the filing of 
the lien he had conveyed to others. 

II. There is no pretence that the lots on which the houses 
were built were in any way distinct or separate, unless they 
were made so by virtue of the different houses upon them 
built by the plaintiff. And no good reason can be given why 
the lien should have been distributed or apportioned on the 
different houses which were built by one contract for the 
same contractor and owner, and on the same piece and par- 
cel of land. 

In Matlack vs. Love (32 Mo., 262) the lien described the 
property as “two three-story brick houses situated on the east 
side of Fifth street, between Franklin Avenue and Morgan 
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Street.” The court held that as no boundaries were given that 
was not a sufficient description to disclose to the officer the 
property to be sold ; but the court makes no comment on the 
* fact of the lien being on “two three-story brick houses,” show- 
ing that the court did not consider the lien objectionable on 
that ground. 

In Moran vs. Chase (52 N. Y., 346) it is held, that 
where, under the provisions of the mechanic’s lien law 
of that State, a lien is filed for work done and materials fur- 
nished for a number of adjoining buildings all owned by the 
game person, as against the owner, they can all be treated as 
asingle building. One single proceeding may be instituted 
to enforce the claim against all of them. (To same effect 
see Paine vs. Bonney, 6 Abb. Pr., 99; 4 E. D.,Smith, 734.) 
In Landers vs. Lester (106 Mass., 531) though the point is 
not expressly decided, yet it is virtually conceded that if work 
should be done in erecting a block of houees under the same 
contract, a lien could be maintained on the whole block. In 
Chadbourne vs. Williams (71 N. C., 444) it is held that where 
work is done under a single contract, the lien fay attach to 
the whole property, even though the lots should be separated 
by a street. 

In the case in 3 Oregon, 527, the contract was wholly with 
a person who held an incumbrance on the property, he being 
the only one who filed an answer, and the decision shows 
that it was solely in reference to the rights of that party that 
the decision was made. It further appears that the work, 
etc., in that case (p. 528) was done at different times and on 
different buildings. The Oregon statute also uses the word 
“building” in the singular number throughout, and the court 
(p. 532) seems to lay stress on the words “such building.” 

_ Onr statute uses the word “buildings” in different sections, 
showing that it was not contemplated that the lien should be 
confined to a single building, where more should be erected 
under one contract, on the same parcel of ground for the 


owner. 
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The case in 17 IIl., 300, cited by the defendant simply 
decides that where the work was done on different prem. 
ises the mechanic could not file-a lien on one of them 
for the aggregate amount of work done on both, which 
may be conceded to be good law, but does not affect the preg. 
ent case. 

The case in 5 Allen, 406, is decided expressly on the 
ground that before the fence was built, and hence before any 
lien accrued, the houses on which the lien was claimed, be 
longed to different owners. 

ILL. This case is not identified with that of Fitzgerald vs, 
Thomas, ante p. 499. 

1. In the present case the property appears to be (and is 
so confessed by the pleadings) one piece or parcel of ground 
belonging to the same owner, and in no way divided into 
lots or any other sub-divisions. 

2. In this case Thomas alone is a party, while in the Fitz 
gerald case the purchasers and incumbrancers were made par- 
ties, and the decision in the latter case would seem to be 
based on the fact that their interests as defendants were be 
ing protected by the court. 


Hoven, Judge, delivered the opinion of the court. 


The defendant has appealed to this court from a judgment 
enforcing a mechanic’s lien for labor and materials furnished 
by the plaintiff, for the erection of four houses on land be 
longing to the defendant at the date of the eontract with the 
plaintiff, and described in the petition and the statement of 
lien filed, as one entire tract having a front of 110 feet on 
Pine street, and a depth of one hundred and fifteen feet, five 
and a half inches. The answer, in addition to other defenses, 
denied that plaintiff's claim, or any part thereof, constituted 
a lien upon the premises described in the petition. 

The plaintiffs own testimony tended to show that the 
houses were disconnected from each other, having an open 
space of three or four feet between them, and were erected 
npon distinct lots of land; that there was no difficulty in 
making an estimate of the quantity of brick in each house, 
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and if they had not been constructed for the same owner, 
separate accounts would have been rendered therefor. 

The only instruction which it will be necessary to notice, 
js the following, which was asked by the defendant but re- 
fused by the court: “If it appears from the evidence that the 
premises described in the petition are four separate, distinct 
and several houses and lots, and that the amount of brick and 
labor furnished by plaintiff upon each of said four houses sepa- 
rately could have been ascertained by, or was known to the 
plaintiff at the time he filed the lien, then the court declares it 
was the duty of plaintiff to apportion the aggregate amount of 
his claim as to the four houses separately, and to file his state- 
ment of mechanic’s lien upon each house and lot separately, 
and plaintiff having failed to do so, the plaintiff is not enti- 
tled to a mechanic’s lien against the premises sued for.” 

There was testimony on which to base this instruction and 
it should have been given, although that portion which re- 
lates the ability of the plaintiff to apportion the labor and mate- 
rial is wholly immaterial and unnecessary. It was his duty to 
do it. This question was considered and passed upon in the 
cause of Fitzgerald vs. Thomas, decided at the present term. 
It can make no difference in the present case, that the per- 
son who was the owner of the ground at the time the contract 
was made, is the sole defendant. The language of the statute 
and the policy of the law alike forbid our making this case 
an exception on that account. Each separate house and lot 
must be charged with the amount expended upon it, and up- 
on it only, and then no complications can arise. 

The judgment wili be reversed and the canse remanded. 
All the other judges concur except Judge Vories, absent. 





a. 
Vv 


Morton For RE-HEARING. 


1, Mechanic's lien—Denial that plaintiff’s claim constitutes a lien, has what effect. 

—Under the late practice act of this State, in suit to enforce a mechanic’s lien, 
adenial that plaintiff's claim constitutes a lien on the land is sufficient to put 
in issue the liability of the property to be charged with the lien. All other 
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facts necessary to constitute a lien must be specifically denied or they wil] 

stand admitted. 

2. Mechanic's lien- Materials must actually be used—Apportionment of labor and ma. 
terials on different buildings.—A material man has no lien upon any Building 
save for the materials which actually enter into its construction. (Simmoug 
vs. Carrier, 60 Mo., 582.) And where several buildings are made under one 

contract, and it is sought to charge them with mechanics’ liens, the amount of 

work and labor on each must be ascertained and apportioned accordingly, 


Cline, Jamison & Day, in support of the motion com. 
mented on at length in Dallas Lumber Co. vs. Wasco, 3 Ore, 
527; Steigleman vs. McBride, 17 Ill., 800; Rathbun vs. Hay. 
ford, 5 Allen, 406 ; James vs. Hambleton, 42 I11.,308; Cham. 
bers vs. Yarnell, 15 Penn. St., 265; Geepp vs. Gartiser, 35 
Penn., 130 ; Chapin vs. P. & B. Works, 30 Conn., 461 ; Morris 
City Bank vs, Rockaway Man’f’g Co., 16 N. J. Chy., 150; and 
contended that in none of them the court decided that, where 
the material was furnished for separate buildings, but under 
the same contract and on the same parcel of ground, or even 
on contignous lots where the property when the work was 
begun, all belonged to the same owner, the lien would be in- 
valid. Counsel cited in support of the motion, Paine vs, 
Bonney, 6 Abb, Pr., 99; Moran vs. Chase, 52 N. Y., 346; 
Lander vs. Dester, 106 Mass., 531; Chadbourne vs. Wil- 
liams, 71 N. C., 444. 

It was contended, among other points insisted on, that if 
buildings erected on different lots but touching each other, 
so as to form one block, might become the subject of a lien, 
as intimated by the court in Fitzgerald vs. Thomas, such lis- 
bility should also attach where they were a row instead ofa 
block, and were separated from each other by a small space. 


Schulenburg, contra, contended that the case at bar, and 
that of Fitzgerald vs. Thomas, were essentially the same in 
principle; that the allegation of defendant’s answer that no 
lien had been filed as prescribed by law, was sufficient to 
raise the question on the pleadings, without setting up the 
matters constituting that defense specially. 

Counsel cited in opposition to the motion, Phil. Mech. 
Liens, § 376 ; 15 Penn. St., 265 ; 35 Penn. St., 180 ; 30 Conn, 
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g61; 16 N. J., 150; and reviewed Matlack vs. Love, 32 Mo., 
962; Moran vs. Chase, 52 N. Y., 346; Sanders vs. Dester, 
106 Mass, 531; Chadbourne vs. Williams, 71 N. C. 444, in- 
sisting that they sustained the decision of the court. 


Hoven, Judge, delivered the opinion on motion for rehear- 
ing. 


An elaborate brief having been presented in support of the 
motion for a re-hearing, filed by the plaintiff, and the case 
being one of importance as well as of apparent hardship. we 
deem it appropriate to depart from our usual custom in dis- 
posing of such motions, and to present in writing our view 
of the grounds on which the motion is urged. 

And we do this notwithstanding the fact that every point 
argued in the brief now filed, was duly considered and virtn- 
ally passed upon by ns, in the decision heretofore made. 
That decision was based upon a construction of the statute 
which seemed to us exceedingly plain and eminently just. 
In speaking to a profession practiced in the art of making 
appropriate application of the principles announced in jndi- 
cial decisions, it did not seem to us necessary to array all the 
reigons Which might have been fairly urged in support of the 
conclusion reached, or to present all possible or probable in- 
eonveniences which might arise froma different ruling, or to 
undertake to show that our decision was in perfect harmony 
with every inference, however strained or remote, which 
might ingeniously be drawn not only from what was said, but 
from what was omitted to be said, in other decisions of this 
court. Nor do we propose to do so now. The adoption of 
such a course in delivering our judgments, would entail upon 
us a very unusual labor. 

The first ground urged for a re-hearing is, that there was 
no such issue as has been decided ; that the pleadings admit 
the houses to have been built on a single piece or parcel of 
land. In this counsel are in error. The petition does not 
allege, and the answer does not admit, that the ground on 
which the four houses were erected was a single lot or parcel 
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of land. As stated in our opinion, the dimensions of the 
land were given as if it were one entire tract, but it was not 
alleged to be a single lot, and there was testimony to. show 
that it comprised several lots. 

It is further urged that the reason why plaintiffs claim 
constituted no lien upon the premises described, should have 
been stated in the answer. The pleadings on this point were 
stated by us in our opinion, and we necessarily held the de. 
nial sufficient to raise the question decided. The only ques. 
tion which could be raised under our practice act by such a 
denial, would be the liability of the property as described, 

Every other thing necessary to give a lien must be specially 
denied or stand admitted. This point was considered and 
agreed upon by all the members of this court present and 
consenting, and we are not disposed to review it. The evi- 
dence offered to show that the houses were built upon distinet 
lots was not the best evidence, but it tended to show the fact, 
and it was admitted without objection. The argument as to 
what the plaintiff meant when he testified that the houses 
were built on distinct lots, might very appropriately be ad- 
dressed to a jury. 

Nor would any difficulties arise from any supposed neces- 
sity of apportioning the space between the buildings, if the 
houses were really built on distinct lots. If they were not 
built on distinct lots, it can be shown on a new trial. 

That clause of the instruction passed upon, which referred 
to the ability of the plaintiff to ascertain what materials were 
used in each building, might very properly have been omit- 
ted, but as that portion was unduly favorable to the plaintiff, 
the error in refusing the instruction was all the more glaring. 
We thought the statement of the principle decided sufficient- 
ly plain to prevent any misconception on this, point, yet, to 
avoid any possible misapprehension on the subject, we have 
added a line to the opinion, so as to place it beyond question 
that we do not indorse that portion of the instruction. 

It was held by this court, in the case of Simmons, Garth & 
Co. vs. Carrier (60 Mo., 582, decided at Jefferson City, Janu- 
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arv 1875, but omitted from the published decisions of that 

‘ term) that a material man has no lien upon any building save 
for the materials which actually entered into its construction. 
We have only announced the same principle in this case, 
thongh the application is different. 

If a material man can have a single lien on four separate 
honses and lots, for the aggregate amount of materials fur- 
nished for all, every portion of the whole premises is neces- 
sarily bound for the entire debt, and he may, consequently 
sell one house and lot, not for the materials only which were 
used in its construction, but also for all the materials which 
were used in the construction of the other three. 

It certainly cannot be seriously contended that such is the 
law. To render the injustice of such a rule still more appar- 
ent, it is only necessary to imagine, what may often occur, 
that the four houses are not of uniform value, but vary in 
cost from ten to one hundred thousand dollars. Now sup- 
pose the owner should sell one of these houses before the en- 
forcement of the lien. Is it not apparent that the amount of 
materials for which each house and lot is liable, must be as- 
certained at some time? But it is unnecessary to pursue this 
view of the subject, or to depict the trouble and confusion 
likely to ensne. Ali such trouble is avoided by our decision, 
and it does not violate either the spirit or the letter of the 
law, but is in entire harmony with both. 

The case of Matlack vs. Love (32 Mo., 262), which has 
been cited, does not support the view of plaintiff’s counsel, 
or favor it even by implication. The opinion of the court 
speaks of the lot on which the two houses were, and not of 
the lots. It is not now necessary to enlarge upon what was 
stid in the case of Fitzgerald vs. Thomas, as to a single lien, 
under certain circumstances, on a solid block of buildings 
erected without any reference to the boundaries of the lots. 

All the judges except Judge Vories, who is absent, are of 
opinion that the motion should be overruled. The motion 

is overruled. 
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Dominick Cummings, Appellant, vs. James Coxtins, e al, 
Respondents. 

1. Damages—Risks assumed by servant out of his employment—Knowledge and 
means of knowledge—How pleaded.—The master is not liable for any injury 
resulting from causes open to the observation of the servant and which it re. 
quires vo special skill or training to foresee are likely to occasion him harm, 
although the undertaking be out of the line of his employment. But where 
the injury results from defects unknown to the servant, but known to the mag. 
ter or ascertainable by ordinary care on his part, and for the knowledge of 
which the servant does not huve equal opportunities, the master will be linble, 

If the existence of the defect were really unknown but should have been known, 
the fact that the servant had equal means of knowledge is a matter of defense 
and need not be negatived by the petition. 


. Appeal from St. Louis Circuét Court. 
S. 8. Merrill, for Appellant. 


I. The defendants must use proper care in order to see thas 
the floors are of sufficient strength to support any machine, 
which it was necessary to move over or upon them. (Cvoper 
vs. Hamilton Manuf. Co., 14 Allen, 193; Devitt ve. Pac. R. 
R.. 50 Mo., 302; Coombs vs. New Bedf. C. Co., 102 Mass., 
5S4; Cavser vs. Taylor. 10 Gray, 274; Seaver vs. Bost. & 
Maine R. R., 14 Gray, 466; Snow vs. Housatonic R. R., 8 
Allen, 441; Gilmore vs. Eastern R. R., 10 Allen, 233.) 

Il. The defendants did not employ a sufficient number of 
servants. (Skipp vs. Eastern Counties R. R. Co., 9 Exch., 
223; Fifield vs. Northern R. R., 42 N. H., 235; Shearm. & 
Redf. Negl., 94; Griffith vs. Gidlore, 3 Hurlst & N., 648 ; 
Peterson vs. Wallace, 1 Macq. H. L., 748.) 

III. Bearing in mind that the only rule, under which the 
master claims exemption, is volenti non fil injuria, and the 
further maxim—cessante ratione legis cessat ipsa lex—the 
defendants are liable, though the plaintiff feared danger in 
the work, because plaintiff was an unskilled workman, and 
therefore not guilty of negligence in exposing himself to this 
danger. (Noyes vs. Smith, 28 Vt.,59; Connally vs. Poillon, 
41 Barb., 369; Addison Wrongs, 331; Bartonshill Coal Co., 
vs. Reid, 3 Macq.. 294; Weems vs. Matthison, 4 Macy. H. 
L. C., 215; Bartonshill Coal Co. vs. McGuire, 3 Macq., 295; 
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Britton vs. Great W. Cotton Co., 41 Law Jour. [N. S. Exch.,] 
99; Brotiers vs. Cartter, 52 Mo., 376.) 

(b.) He worked under the express and repeated order of 
hisemployers. (Ind. & Cin. R. R. vs. Love, 10 Ind., 256; 
Hill. Torts, 270; Burtonshill Coal Co. vs. McGuire, 3 Macq., 
295; Rvan vs. Fowler, 24 N. Y., 414.) 

(c.) He protested against this work. A man cannot be 
volens where he is protestans. (King vs. Chicago, R. I. R. 
R., 32 lowa, 357; Shearm. & Redf. Negl., 96; Marshall vs. 
Stewart, 33 Eng. Law & Eq., 1.) 

(d.) This work in the manner of its execution was out of 
the line of plaintiffs employment. (Frost vs. U. Pac. R. R., 
11 Am. Law Reg., [N. 8.] 101; Fifield vs. Northern R. R., 
42 N. H., 240; Chicago & Grt. East. R. R. vs. Harney, 28 
Ind., 28.) 

IV. The question whether the plaintiff was negligent, on 
account of any knowledge on his part of the danger, is solely 
for the determination of a jury. (Snow vs. Hous. R. R., § 
Allen, 450; Holmes vs. Clark, 6 Hurl. & N., 349; Britton 
vs. Get. W. Cotton Co., 41 Law Jour. [N.S. Exch.], 99; 
Coombs vs. New Bed. ©. Co., 102 Mass., 585 ; Reed vs. North- 
field, 13 Pick., 94; Whittaker vs. West Brighton, 97 Muss., 
273; Barton ve. St. L. & I. M. R. R., 52 Mo., 253.) 


S. M. Holliday, for Respondents. 


I. The servant cannot recover for injuries sustained while 
in his master’s employ by reason of any defects or acts of 
negligence, which, by their very nature, require no skill to 
understand or avoid ; injuries arising from such defects and 
acts of negligence are those necessarily incident to the ser- 
vant’s employment, and the risk of which the servant neces- 
sarily takes upon himself when he enters the service. (Shearm. 
& Redf. Negl., § 88; Hill. Torts, [4th Ed.) 456, 457; 
Young vs. N. Y. Cent. R. R., 30 Barb., 229; Gibson vs. Pae. 
R. R., 46 Mo., 169; Farwell vs. Boston & Wore. R. R. Co., 
4 Metce., 57.) 

The servant cannot recover of his master for injuries sus- 
tained by him while in the latter’s employ, if the servant had 
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the same knowledge or means of knowledge that the master 
had, or could have had, of the defects of machinery or appli- 
ances which sre complained of as the cause of the injury, 
(Wright vs. N. Y. Cent. R. R., 25 N. Y., 565; Warner vs, 
Erie R. R. Co., 39 N. Y., 471; Noyes vs. Smith, 28 Vt., 68; 
Hutchinson vs. 8S. Railw. Co., 5 Well. Hurl. & S., 352; Gil. 
man vs. Eastern R. R. Corp., 10 Allen, 233, 239.) 

II. Where defective machinery or appliances are alleged 
as the cause of an injury, in a suit of a servant against his 
master, it is necessary to allege knowledge, or lack of knowl- 
edge, through carelessness on the part of the master, and want 
of knowledge of the servant of such defects. (McDermott 
vs. Pac. R. R., 30 Mo., 115; Harper vs. Ind. & St. L. R. R,, 
47 Mo., 567.) 

This is so well settled by the decisions of our own Supreme 
Court, as to make it unnecessary to cite other authorities. 

ILI. A servant cannot recover of his master, for injuries 
sustained by him, which happened while he was doing work 
which the servant knew was outside of his contract and not 
required thereby. , 

This is the direct inference of the cases where servants 
have recovered for injuries sustained, while exposed to hazards 
not contemplated by their employment. (Coombs vs. New 
Bedford Coal Co., 102 Mass., 572; Davies vs. England, 10 
Jur., [N. 8.] 1235; Sherm: & Redf. Negl., § 93.) 

The only exception to this rnle has been made in a case 
where the servant injured was a child of immature years, 
(Railroad Company vs. Fort, 17 Wall., 553.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action for damages for personal injuries sus- 
tained by the plaintiff. The petition alleged that the plain- 
tiff was employed as a common laborer by the defendants, 
who were proprietors of a certain iron foundry, in the city of 
St. Louis; that on the 31st day of March, 1873, the detend- 
ants ordered the plaintiff to assist three other men in rolling 
a large iron wheel, weighing many hundred pounds, from 
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one place to another in said foundry; that said order was 
improper, as said wheel was too large to be rolled by four 
men; that the service thus required of plaintiff, was out of 
the line of his employment and exposed him to dangers not 
contemplated by his contract; that he had never received nor 
executed such an order before; that plaintiff protested against 
undertaking said work, but said order having been repeated, 
he undertook its execution ; that the designated line of pas- 
sige for said wheel was obstructed with various heavy articles ; 
that there was a concealed hole in the floor of said foundry 
along the line where said wheel was ordered to be rolled, the 
existence of which was unknown to plaintiff, but was known, 
or should have been known, to the defendants; and, in the 
execution of said order said wheel was necessarily rolled over 
stid hole, and fellinto the same and against and upon the 
plaintiff, breaking his leg and inflicting other injuries of a 
permanent character. 

The petition further formally alleged that the injury to 
plaintiff was caused by defendants’ fault and negligence in 
ordering plaintiff to roll a wheel, which was too large to be 
rolled by hand; in failing to provide sufficient number of 
men to assist plaintiff in rolling said wheel; in requiring 
plaintiff to perform a service out of the line of his employ- 
ment; in requiring said wheel to be rolled along a passage 
wiy too narrow to enable the men rolling it, to control it; 
in failing to cause the obstructions in the line of passage of 
said wheel to be removed; and in permitting said hole to re- 
main in the floor of said foundry. 

The defendant demurred on the ground that the petition 
did not state facts sufficient to constitute a cause of action. 
Final judgment was entered on the demurrer in favor of the 
defendants, which was affirmed at general term, and plaintiff 
has appealed to this court. The defendants are not liable for 
any injury resulting from causes open to the observation of 
the plaintiff, and which it required no special skill or train- 
ing to foresee were likely to occasion him harm, although he 
was at the time engaged in the performance of a service which 
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he had not contracted to render. When a servant of mature 
yeurs undertakes any labor outside the duties he has engaged 
to perform, the risks incident to which are equally open to 
the observation of himself and the master, the servant takes 
upon himself all such risks. But notwithstanding the plain- 
tiff assumed all the risks ordinarily incident to the execution 
of the order given him. yet the defendants are liable for any 
damages for an injury resulting from a defect in the floor at 
the place where the service required was to be performed, the 
existence of which was known to them, but unknown to 
plaintiff, or would have been known to them had they used 
ordinary eare, and for knowing which the plaintiff did not 
have equal opportunities with the defendants. If the exist- 
ence of the defect was really unknown, but should have been 
known, the fact that the servant had eqnal means of knowl- 
edge, is a matter of defense, and need not be negutived in 
the petition. 

We are of opinion that the petition stated a cause of action, 
and that the court erred in sustaining the demurrer. The 
judgments at general and special term will therefore be re- 
versed, and the canse remanded. All the other judges con- 
cur, except Judge Vories, who is absent. 
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Srare or Missouri, ex rei. P. R. Smrru, Relator, vs. THomas 
Hotuiway, State Auditor, Respondent. 


1. Township organization law—County Clerk's fees for duplicate tax bills under 
— Liability of State for.—Where in counties having adopted the township or. 
ganization law, the county clerk makes out duplicate tax bills or vouchers for 
the use of the township collector, the State cannot be held for any proportion 
of the fees specified in 3 245 of the genera] reveuue law; (Wagn. Stat. 1872, 
pp. 1213, 1214) for services so rendered. (See township organization law, 
Sess. Acts 1873, pp. 118, 119, 33 11, 16, 17, and compare same with Jdid., pp. 
122-3, 2 1.) ; 


Petition for Mandamus. 


£. L. Edwards & Son, with Geo. Hubbert, for Petitioner. 
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Jno. A. Hockaday, Att'y Gen’l, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


In this case the relator charges that he was, on the 29th of 
November. 1875, clerk of Newton county, and that said 
county had adopted the township organization law of 1872, and 
ainendatory acts; that as such clerk he made out tax bills for 
1875; that the county eonrt passed upon his account and al- 
lowed it, one-half to be paid out of the county treasury, and 
eertified the other half to the State auditor, as properly 
chargeable to the State; that the auditor refused to allow 
guch account; and a mandamns is therefore prayed for. 

The auditor replied that there was no law fixing the fees 
for making out *tax bills,” in counties under the township 
organization law, and at all events no law authorizing them 
to be paid by the State. 

Under this township organization law, county clerks were 
required to make out the tax books, and extend the taxes 
thereon, just as they were under the general revenue law ap- 
plicable to all counties—and for this service, it is conceded, 
the relator was paid out of the State treasury. But under 
the township organization law, the clerk was required to 
make out duplicate tax bills, or books, for each township in 
the county, for the use of the township collector, and it was 
for this service, and for fees specified in section 245 of the 
general revenne law, that this claim was made against the 
State. 

That there is no express provision for the payment of these 
fees, seems to be conceded in this case. in the arguments on 
either side. But the relator relies on the 10th section of the 
township organization law of 1872. or the 11th seetion of the 
act which superseded it in 1873, as justifying an implication in 
favor of their payment, These sections are identical in their 
terms. They provide that “the county clerk shall keep 
faithful minutes of the proceedings of said court, and record 
all matters and proceedings in the same manner as is now or 
may be hereafter provided by law, in counties not having 
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adopted township organization. Such clerks shall perform 
all other duties incumbent on county clerks, under the Jaws 
governing counties which have not adopted township organi- 
zation, and under this act, as well as under the laws now in 
force, or hereafter to be passed, shall receive the same fees ag 
are now or may be hereafter allowed for similar services,” 

The 245th section of the general revenue law passed at the 
‘same session and about the same time as the passage of the 
township organization law, provides for fees to clerks: first, 
to the clerk of the county court, for extending the tax on 
the assessment book, three cents for each name, to be paid 
by the State and county in proportion to the number of tax 
columns used by each ; second, for making a copy of the tax 
book for the use of the collector, including certificate and 
seal to same, for every hundred words and figures ten cents, 
one-half to be paid by the State, the other half by the coun- 
ty, etc.; third, for making an abstract of the tax book for 
the State anditor, four dollars, ete. 

For these services thus enumerated, it is agreed that the 
relator was paid, but the township organization act (§ 16) 
provides that “the county clerk, upon the receipt of the town- 
ship assessment lists, shall make a fair copy of them, by town- 
ships, which, together with the original lists, shall be laid 
before the county court at their April meeting in each year; 
after which he shall cause the taxes to be extended on said 
copy, and shall cause the same to be indorsed on the original 
list, the amount per cent. levied on each one hundred dollars 
worth of property, as taxes thereon, which original roll shall 
remain in the county clerk's office until the month of March 
next thereafter. The township clerk shall call on the county. 
clerk during the month of March in each year, for the origi- 
nal assessment rolls of the previous year of their respective 
townships, which rolls they shall file in their townships.” 

Section 17 provides that “as soon as the taxes are extended 
on said copy, the clerk of the county court shall make out 
annually, for the use of the township collector, correct dupli- 
cate tax bills, side by side, in a well bound book, of all taxes 
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on all property assessed in the township, which tax bills shall 
set forth in alphabetical order the names of the persons ow- 
ing taxes on real or personal property in each collector’s dis- 
trict, the value of each tract or lot of land, and the amount 
of taxes thereon, the aggregate value of such property, as- 
sessed to each person, and the total amount of taxes due 
thereon, etc., etc.” 

It may be conceded, and is no doubt true, that the services 
of the clerk in making out these duplicate tax bills for each 
township in the county, are in some sense similar services to 
those rendered by clerks in counties where the township or- 
ganization system does not prevail. They are clerical ser- 
vices, and rendered in the collection of State and county 
revenne. And it may be conceded that the legislature, by 
the 11th section of the act of 1873, above refered to, intended 
that the same fees sliould be paid the clerk that were allowed 
under section 245. But it would be a very liberal construe- 
tion of the 11th section to infer that any part of these fees 
should be paid by the State. That the legislature of 1873 
did not so understand it, is manifest from the act of March 
24th, 1873, in which it is provided that “the clerks of the 
county court of all those counties which have heretofore 
adopted township organization, as provided for in the act of 
March 18, 1872, who have performed the services required 
of them by sections 15, 16, 17 and 18. in article 16 of said act, 
shall receive as compensation for said services, pay at the rate 
of ten cents for every hundred words and figures, two figures to 
be counted as one word, said compensation to be paid out of 
the county treasury.” This provision would seem to show that 
the legislature were aware that no provision had been made 
in the act of 1872, for paying any fees for the services now 
claimed to be chargeable to the State, and fixed therefor their 
rate of compensation, and provided for their payment by tlie 
counties. 

The provisions in the act of 1872, and the subsequent act 
of 1873, are substantially the same, except that these dupli- 
cates are called in the one “corrected lists,” and in the other 
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“tax bills.” In a case of doubt, we think the legi¢lative con. 
struction is entitled to great weight. The increased expense 
of collecting the revenne under the experiment of township 
organization naturally induced the legislature not to impose 
any of these additional costs upon counties who declined to 
adopt the system. 

We are therefore of opinion that the State anditor rightly 
refused to allow these charges. The mandamus is refused. 
The other judguee concur. 


Joun MoGowan, Plaintiff in Error, vs. Taz Sr. Lovis anp 
Izon Mountain Rattroap Company, Defendant in Error. 


1. Railroad— Damages, action for against conductor when fellow-servant—Com- 
pany bound by acis of, when.—In action of damages against a railroad corpo- 
ration by one injured by the giving way of a hoisting apparatus, used in con- 
nection with a train of the company, it appeared that plaintiff had reason to 
believe at the time that the apparatus was unsafe, but relied on the assurance 
of the conductor that it was “all right,” and so was injured. But there was 
no proof that the conductor had the superintendence or control over the men 
or the work, or power to provide or replace machinery. Held, that the con- 
ductor was, guoad the casualty, a fellow-servant merely, and nota vice principal, 
and his re-assurance to plaintiff, and representation that there was no danger, 
would not bind the company and render it responsible. But, contrawise, when 
the facts showed that he represented the company in the premises, such as- 
surance would amount to a guaranty on its part, and would bind it for any re- 
sulting damage, And so notice to him of danger would affect the corporation 
if he acted in that capacity, and not otherwise. 

. Railroad— Prima facie all employees are fellow-servants.—Prima facie all em- 
ployees on a train of cars, including conductors, are fellow-servants ; whether 
so or not, is a question not only of law, but depending on the facts ; and the 
burden is on him who seeks to show that the relation does not exist. 


Error to St. Lowis Circuit Court. 
Cline, Jamison & Day, for Plaintiff in Error. 


The conductor was the agent chosen by defendant to man- 
age and control the work, and plaintiff was acting in a sub- 
ordinate capacity. He, therefore, had a right to rely on his 
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representation. If he did, he is entitled to recover; and, 
whether he did or not, was a question for the jury. 


Thoroughman §& Warren, tor Defendant in Error. 


Plaintiff knew of the condition of the rope, and took the 
risk. (Devitt vs. Pac. R. R., 50 Mo., 305.) 
Nothing shows negligence on the part of the company in 


the employment of servants. 
See generally, Gibson vs. Pacific R. R., 46 Mo., 169. 


Hoven, Judge, delivered the opinion of the court. 


This was an action to recover damages for personal injuries 
received by the plaintiff while engaged as a laborer in load- 
ing bridge timbers on defendant’s cars, on the line of its 
road. The petition alleged that plaintiff was injured by the 
carelessness and wrongful acts of the defendant, its agents 
and employees, and by reason of the defects and rotten con- 
dition of a certain rope furnished by the defendant, to draw 
the timbers from the ground upon the cars, which gave way 
while in use, whereby the timber being raised by it, fell upon 
plaintiff's left foot and ankle, crushing it; and that defendant 
knew that said rope was defective and insufficient, and plain- 
tiff was ignorant thereof. 

The defendant admitted the injury, denied the other alle- 
gations of the petition, and averred that the plaintiff was 
fully cognizant of the character and condition of said rope, 
prior to and at the time of said injury, which averment was 
denied by the plaintiff. 

It appeared at the trial that the train had an engineer, con- 
ductor, and twelve laborers. They had been employed for 
several days in loading timbers on the cars at different points 
on the line of the road, and were so engaged at the time plain- 
tiff was injured. 

The timbers, in being loaded upon the cars, were forced 
from the grvund by the side of the track, over skids extend- 
ing from the top of the cars to the ground, chiefly by means 
of a large rope fastened about the timber at its middle and 
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passing through a snatch block, anchored from the opposite 
side of the cars, and running thence forward to the engine, 
to which it was attached, and which. furnished the power to 
raise the timber. The plaintiff and other laborers assisted 
with handspikes at each end of the log, to force it up the 
skids, and also to keep it in a horizontal position. Half of 
the men worked at one end of the timber, and half at the 
other. The timber which injured the plaintiff was a hewed 
bridge timber, longer than a single car, and was being loaded 
upon two flat cars. One end had reached and was fastened 
upon the top of one car, and while the plaintiff was assisting 
with his handspike in the elevation of the other end, an extra 
amount of steam was put on in order to spring it up on the 
other car, and the rope, not being able to bear the strain, then 
put on by the engine, parted, and the timber fell back upon 
the plaintiff, causing the injary complained of. The rope 
used on this oecasion was described by the plaintiff, the only 
witness who testified at the trial,as a “pretty large rope” and 
a “middling old rope” which was used only for hauling tim- 
ber. He further stated that it was rotten at one end, and 
afterwards said that end had been ent off. It seems that the 
laborers had been apprehensive of danger from the insuffi- 
ciency of the rope for two days prior to the accident, and had 
expressed their fears to the conductor, who said it was all 
right. Just before the injury, and while the timber was be- 
ing raised, the men again spoke of the insufficiency of the 
rope, and the conduetor answered that the rope was all right, 
to go ahead. ‘The plaintiff said, he believed the eonduetor, 
took his position at the end of the timber, and was injured 
in consequence. The foregoing is the material portion of the 
plaintiff's testimony. 

The defendant asked an instruction in the nature of a de- 
murrer to the evidence which was given, and the plaintiff 
took a non-suit with leave to move to set the same aside, and 
the court afterwards having refused to set the same aside, and 
entered judgment for the defendant, which was affirmed at 
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General Term, plaintiff has brought the case here by writ of 
error. 

It is conceded by plaintiffs counsel, that if the plaintiff 
knew that the rope was defective and dangerous, and with 
this knowledge, voluntarily took his position at the end of the 
timber while it was being raised from the ground to the cars 
by means of the rope, he cannot recover. 

But it is contended by counsel that while the plaintiff may 
have had reason to believe that the rope was defective and 
insecure, yet as he believed the conductor when he told him 
it was all right, and in consequence thereof took his place at 
the end of the timber and was injured, he has a right of 
action. 

No assurance of safety from a fellow-servant, or a stranger 
inducing such belief on the part of the plaintiff, would make 
the master liable; and the correctness of the position of plain- 
tiff’s counsel must therefore depend solely upon the relation 
which the conductor bore to the defendant and to the plain- 
tiff, respectively. This is the only inquiry which this record 
requires us to make. ‘There is no testimony tending to show 
that the defendant knew of any defect in the rope, unless the 
complaints made to and in the presence of the conductor, con- 
stituted notice to the master. It does not appear whose duty 
it was to furnish the rope or who did in fact furnish it, or 
whether there. was any negligence in providing it, or any 
knowledge or means of knowledge, on the part of the master 
of its defects, otherwise than as above stated. 

The record does not diselose whether the conductor simply 
had the management of the train and the direction of the 
movements of the engine when loading the timber, or whether 
he was also eutrusted with power and authority to provide 
the appliances used, aud to employ and discharge the hands, 
and had the control and superintendence of the laborers and 
their work. 

The plaintiff, in one portion of his testimony, speaks of his 
foreman having furnished him an account of his time, to en- 
able him to draw his pay when he recovered from his injury, 
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but what the foreman’s duties were, and what connection he 
had with the work at which plaintiff was injured, do not ap- 
pear. It is not even shown that he was present at that time, 

Who are fellow servants is not a question of fact exclusively, 
nor is it solely a question of law. It depends for solution 
upon both law and fact. When the necessary facts for de- 
termining the question are undisputed, of course it is then 
simply a question of law. Prima facie all servants of a com- 
mon master employed in running, operating, and rendering 
service with a train of cars, are fellow-servants. If there are 
facts which show that this relation does not really exist be- 
tween all of such servants, the burden of showing such facts 
is on him who seeks to avail himself of the absence or non- 
existence of such relation. This court cannot take judicial 
notice of the duties required of, or performed by such ser- 
vants, nor of the degrees of supremacy or subordination ex- 
isting among them. If the conductor who quieted the plain- 
tiffs apprehensions of danger, and re-assured him of his safety 
and the sufficiency of the rope, was a vice-principal, acting for, 
and in lien of, the master in the control of the hands, and the 
superintendence of the work and machinery, we think the 
defendant would have been liable, notwithstanding the plain- 
tiff may have believed the rope to be unsafe. An assurance 
from one representing the master, that the machinery or ap- 
paratus being used is all right, and an order from him te his 
servant to use it, notwithstanding a complaint of the servant 
as to its sufficiency, amounts to a guaranty of safety, and the 
master will be liable for any injury then resulting from its 
prudent use. 

If the conductor did not oceupy the position of master to 
the plaintiff at the time of his injury, then what he said and 
did, with reference to the rope, could no more bind the mas- 
ter, than the words or conduct of any one of the eleven laborers 
who were working at the log in conjunction with the plain- 
tiff. There isnot a syllable of testimony showing what the 
power and duties of the conductor were. The mere fact that 
the men represented to him, that the rope was unsafe, does 
















JANUARY TERM, 1876. 


McGowan v. St. Louis & I M. R. R. Co. 








—__ 


not tend to show that he had power to employ and discharge 
hands, or to provide and replace machinery and materials, or 
was charged with the superintendence and control of the men 
and their work, in short, that he was a vice-principal, repre- 
senting the defendant. Notice to a person as agent will not 
bind any one as principal, unless such person really be agent 
of the one sought to be bound; and the agency of such 
person must be proved by evidence directed to that point, 
and cannot be proved by the mere fact of giving the notice. 
Whether the complaint was made to him because he repre- 
sented the master, or because it was his duty to supervise the 
movement of the engine and regulate the tension of the rope, 
would be a matter of sheer conjecture on the testimony in 
this cause. Foranything which appears in this record, notice 
to the driver of the engine to which the rope was attached, 
that it was insecure, would have been equally binding upon 
the defendant. The testimony fails to show that the conduce- 
tor or engineer were other than fellow-servants of the plain- 
tiff, each performing distinct duties in the common employ- 
ment. 

In the case of Murphy vs. Smith, 19 C. B., (N. 8.) 361, the 
testimonygadduced at the trial to show that the person by 
whose negligence an injury was occasioned, was a vice-prin- 
cipal of the defendant, was to the effect that, whenever one 
Simlack, who was foreman in charge of the factory, was 
away, Delor, the person who caused the injury, took his place, 
and that at the time of the injury Simlack was away. 

Erle, Chief Justice, said, “Is that any evidence that Delor 
was a person appointed to represent the defendant? The 
ouly other evidence was, that at the time the explosion took | 
place, Simlack was not at the factory, and that Delor was. 
Is that any evidence that Deior had the authority I speak of ?” 
And the four judges sitting in bane, made absolute a rule 
nisi, to enter a non-suit, on the ground that there was no evi- 
dence on the point, on which the jury could reasonably act, 
though Keating, Judge, had taken the opinion of the jury, 
as to whether Delor was at the time filling the position of 
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manager or representative of the defendant, and they answer. 
ed that he was. We think the testimony in that case much 
stronger and more pointed than in the case at bar. In this 
ease, the conductor not having been shown to have possessed 
such power and authority as to make the master responsible 
for the assurances given by him as to the sufficiency of the 
rope, the instruction that the plaintiff could not recover on 
the vase made, was rightly given, and the judgment will be 
affirmed. All the other judges concur, except Judge Vories, 
who is absent. 
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Tuomas Lewis, Appellant, vs. Toe Attas Morvat Lire Iy- 
suRANCE Company, Respondent. 


1, Contracts—Corporation, inability of to continue in business no excuse for 
breach of contract with agent—Mutualily of agreements.—The inability of a 
corporation to continue in business is no excuse for its breach of contract 
with an agent; and where he agrees to act exclusively for it for a specified 
period, the fact that the company did not in terms agree to continue the con- 
tract for the whole of that time, will not authorize a discontinuance in the 
meantime on its part. ° 

2. Contracts— Obligations expressed—Corresponding ones implied.—Although a 
contract in its terms is obligatory on one party only, yet if the intention of 
the parties, and the consideration upon which the obligation is assumed, is, 
that there shall be a correlative obligation on the other side, the law will im- 
ply it. 

8. Contracts—Insurance agent— Measure of damages—Renewals—Past earnings 
— Earnings elsewhere.—In suit by an agent against an insurance company for 
damages resulting from his discharge during the term of his engagement, 
his measure of damages is the amount he has lost in consequence. And the 
testimony of actuaries as to the probable value of renewals for the remainder 
of his term, on policies already obtained, is competent in arriving at the re- 
sult. But an estimate of his probable earnings thereafter, derived from proof 
of the amount of his collections and commissions before the breach, without 
other proof relating thereto, would be too speculative to be admissible. In 
suit, defeudant may show in mitigation of the damages, that plaintiff was em- 
plored elsewhere after the breach, and the amount of compensation received 


by hin while 80 engaged. - 
Appeal from St. Louis Counly Circuit Court. 
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I. There was a legal obligation on the part of the Atlas 
Life Insurance Company, to fulfill its contract for the term of 
five years—that is, to employ and keep the appellant in their 
employment for that period of time. This is the legal im- 
plication of the contract, although not expressed. 

Il. Neither inability or insolvency constitute a legal excuse 
for the non-performance of a contract. The legal obligation 
continues notwithstanding inability to perform. (Pothier 
Oblig., 183; 2 Par. Con., 672; Huling vs. Craig, Addison 
R., 342; Paradine vs. Jane, Aleyn, 26: Worsley ve. Wood, 
6 'T. R., 718; Hibbelwaite vs. Main. 5 Mes. & W., 462; Tuf- 
nell vs. Constable, 7 Ad. & E., 798; Booth vs. Spuytin, 3 
Thomp. & Co., N. Y. 8. Ct., 368; Harmony vs, Bingham, 
12 N. Y., 99; Tompkins vs. Dndley, 25 N. Y., 272; Worth 
vs. Edmunds, 52 Barb., 40; White vs. Main, 26 Me., 361; 
Nivlo vs. Binose, 44 Barb., 54.) 

Ill. There is an implied obligation on the part of all par- 
ties to contracts that they will perform what they undertake. 
States are not at liberty toimpairthis. (McCracken vs. Hay- 
ward, 2 How., [U. 8.) 612; Curran vs. Ark, 15 How.. [U. 8.] 
804; Walker vs. Whitehead, 16 Wall.. 314; Sedg. Star. & 
Const. Law, 603, n. a. [2d. Ed.]; Mete. Contr., 317.) 

IV. Whenever the undertaking requires pecuniary means 
for its performanee, there is an implied obligation of solvency 
and sufficiency of means. This is only a part of the obliga- 
tion to perform, and is implied in it. 

V. Insolvency and inability not being a defense or excuse 
for non-performance, they are equally inadmissible in miti- 

gation of damages. -To permit these facts in mitigation of 

damages, would be equivalent to allowing them as a defense. 
They would amonnt to a defense if permitred in mitigation. 

VI. Insolveney so far from being a defense un a contract, 
is in itself the legal breach of a contract requiring pecuniary 
means for performance. It breaks up the eontraet of factor- 
age. (Sto. Agency, § 456.) It is a ground for arresting 
delivery of goods sold. (Story Sales, § 318.) 
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VII. In an action against a notary for failure to protest, 
he.is at liberty to show insolvency of the indorser in mitiga. 
tion. (Sudan vs. Allen, 20 Wend., 321.) 

In trover for conversion of paper negotiable, the defendant 
can show the insolvency of the maker. (Sedg. Meas. Dam., 
488 ; Menkins vs. Menkins, 23 Mo., 252; Bredow vs. M. §, 
I.. 28 Mo., 181.) But in these cases the suit was not against 
the maker of the obligation. He can never show insolvency 
of himself as an excuse or defense. 

VILL. The method of reaching the value of renewals by 
the calculations of actuaries is ‘too well established to admit 
of question. (Ensworth vs. N. Y. Life Ins., 7 Am. L. Reg., 
332; 8. C., 1 Bigelow, 645; Stagg vs. Conn. Mut., 1 Ins, 
L. J., 9; Griffin vs. Calvis, 16 N. Y., 489: Newburg vs. 
Walker, 8 Gratt., 16; Rhodes vs. Baird, 16 Ohio, 573.) 


Cline, Jamison & Day, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was an action to recover damages for breach of a con- 
tract of agency. By virtue of the contract the plaintiff be- 
came the general agent of the defendant for the State of Illi- 
nois, for the term of five years. By the provisiohs of the 
contract the plaintiff agreed to work exclusively for the eom- 
pany during its continuance. He was also bound to work the 
territory with a full corps of energetic and reliable agents. 
He had all the authority of a general agent in soliciting in- 
surance and collectitig premiums. His remittances were to be | 
on the 10th of each month, at the time of his monthly reports. 
As a compensation for his services and expenditures, he was 
to have 35 per eent. on first premiums, prior to July Ist, 
1870, and 30 per cent. after that, ten per cent. on term insur- 
ance and paid up policies, and ten per cent. on all renewals. 
These premiums on renewals were to be paid to him and his 
heirs after the expiration of the five years, provided he con- 
tinned to be the agent of the company for that term, and per- 
formed the conditions of the contract required of him. He 
was also to have $250 per year, for rent of office at Spring- 





JANUARY TERM, 1876. 





Lewis v. Atlas Mutual Life Ins. Cv. 





field, Illinois. It is averred in the petition that the plaintiff 
discharged the duties of the contract devolving upon him, 
antil the 2d day of March, 1872, at which time the defend- 
aut discontinued its business in Lilinois, and failed and refused 
to permit plaintiff to further prosecute the duties as agent 
there; that on the 24th of April, 1872, the defendant volun- 
tarily sold and transferred the whole of its business and its 
assets to the St. Louis Mutual Life Insurance Company, there- 
by discontinuing its business and depriving itself of the power 
to keep and perform its part of the contract. 

The answer denies the breaches, and also sets ont, as an 
excuse for the discontinuance of its business in Illinois and 
elsewhere, that on account of the insufficiency of its assets and 
property, it was unable to comply with the laws of Illinois 
and Missouri, and that on the 24th of April, 1872. it caused 
all its policies to be re-insured in the St. Louis Mutual Life 
Insurance Company, and that the plaintiff sanctioned the re- 
insurance. The evidence showed conclusively, and about 
that there is no question, that the defendant discontinued its 
business in Illinois on the 2d of March, 1872, and that it sold 
out entirely to the St. Louis Mutual Life Insurance Com- 
piny on the 24th of April, 1872. 

It was an unqualified sale of all its property and rights. 
Tie canse was tried before the circuit court with a jury, and 
a verdict was found for the plaintiff, upon which judgment 
wis rendered. At general term this judgment was reversed, 
and plaintiff prosecuted his appeal to this court. 

There are but two questions arising on the record of any im- 
portance, and the first is, whether the insolvency and inability 
of the company to carry on its business, is any legal excuse for 
the breaches of the contract; and the second relates to the 
measure of damages. The court held, by its instructions, that 
the inability of the defendant to continue its business, was no 
excuse for its breach of contract with the plaintiff. 

It appeared at the trial that the plaintiff was only permitted 
to conduct his agency about half the time agreed upon by the 
stipulation. During that time he procured a large number 





ST. LOUIS. 


Lewis v. Atlas Mutual Life Ins. Co. 





———ee 





—— 


of policies and the annual renewals were shown to be very 
aluable. 

It is now argued on behalf of the defendant, that by the 
terms of the contract sned on, the plaintiff was merely ap- 
pointed agent for the company, for the period of five years, 
and, as the company did not expressly bind itself to continue 
in business for that length of time, that its inability to act 
and execute the whole stipniation on its part. constituted no 
breach. It is true, there was no positive and direct covenant 
on the part of the company to carry on the business for any 
definite time. But the plaintiff agreed to act exclusively 
for the company for the term of five years, and had he neg 

: lected or failed, he would have been liable in damages. If 
he was bound for that length of time, it necessarily follows 
that the company must also have been bound ; for mutuality 
was essential to the validity of the agreement. 

It very frequently happens that contracts on their face and by 
their express terms appear to be obligatory on one party only; 
but in such cases, if it be manifest that it was the intention 
of the parties, and the consideration upon which one party 
assumed an express obligation, that there should be a cor- 
responding and correlative obligation on the other party, 
such corresporiding and correlative obligation will be implied. 

(As, if the act to be done by the party binding himself can 
only be done upon a corresponding act being done or allowed 
by the other party, an obligation by the latter to do or allow 
to be done the act or things necessary for the completion of 
the contract, will be necessarily implied.) (Pordage vs. Cole, 
1 Wm. Saund, 319; Charchward vs. The Queen, 6 Bb. &$., 
807; Black vs. Woodrow, 39 Md., 194.) When the plaintiff 
bound himself to give his exclusive services to the defendant 
for the period of five years, there was a correlative and cor- 
responding obligation upon the part of the defendant, to give 
him employment and allow him to pursue and execute the 
terms of tlre contract. This was manifestly the intention of 
the parties. The defendant’s insolveney or inability furnished 
no excuse for its breach of the contract. Had it desired to 
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be exempted from liability in such an event, it should have 
stipulated for the exemption upon the happening of the con- 
tingency. . 

The criterion of damages would be to ascertain how mnch 
the plaintiff has lost by the defendant’s breach of the con- 
tract. Upon the trial it was shown how much he had realized 
during the existence of the contract, and the estimate in the 
verdict seems to have been placed upon the past actual earn- 
ings. together with the testimony of actuaries, as to what / 
probably would be the valne of the renewals on policies al- _ 
ready obtained. A custom or usage has sprung up and ex- 
ists with insurance companies, by which adjustments are made 
as to the value and renewals of policies, for any given length 
of time. By the use of statistical tables and comparisons, a ~ 
remarkable degree of accuracy is obtained, and where a con- 
nection ceases between an agent and the company, it is the 
only mode of ascertaining or adjusting the agent’s interest. 
The calculation by the actuary has been reduced to scientific 
principles, and it must be resorted to, else there would be a 
failure of justice on one hand, or on the other, the damages 
would be purely speculative. 

In Ensworti: vs. The New York Life Ins. Co., (7 Am. Law 
Reg. [N. S.] 332; 8. C.. 1 Bigei. Ins. Cuas., 645) an action 
was brought against an insurance company by the agent for 
breach of contract, whereby the company agreed to give the 
agent a certain percentage on renewals of policies while they 
continued in force. It was held that the action was sustain- 
able, and that the probable duration of the policies might 
be proved ; and a judgment was given for the full value of the 
commissions on the renewal premiums to become due, duritig 
their estimated probable life time, after deducting the costs of 
collection. 

The plaintiff was permitted to show the amount of his col- 
lections from time to time, from July 1st, 1869, to March 1st 
1872, and the amount of his commissions during that time, 
both in the aggregate and per month on the average. These 
commissions were all paid, and it is evident from the amount 
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of the verdict, that the jury must have considered the com. 
mission on premiums for the above named period as a fair 
criterion of what plaintiff would have earned in the future, 
had the contract not been broken. Without some other eyj. 
dence of the probable amount of the business, these damages 
would be too much of a speculative character. The new bugj- 
ness might depend on various circumstances and be affected 
by numerous contingencies, and these should be shown as en- 
tering into the computation of damages. 

The court refused to allow the defendant to show that the 
plaintiff had made a contract with another insurance com- 
pany. and had entered into its service, shortly after he ceased 
to be agent fur the defendant. It was competent for the 
plaintiff to recover what he had lost by reason of the breach 
of the contract, for the residue of the term of his agency, but 
the defendant should have been allowed to show in mitiga- 
tion of damages, what he was making in another company 
during the remainder of the time covered by the contract. 

For this reason we affirm the judgment./ Judges Napton 
and Sherwood concur. Judges Vories and Hough absent. 





Trustres oF GENERAL ASSEMBLY OF THE PRESBYTERIAN 
Cxaurca or tHe Unrrep States, Appellants, vs. ALEXANDER 
McExurney, Administrator de bonis non of Rosrrr P. 
Hooxsrtsp, deceased, Respondent. 


1. Administration- Posthumous claims against estate of deccased—Allowance of has 
what force —Under the statute law and decisions of this State, probate courts 
possess no power to allow any claims against a decedent’s estate, or to order 
the sale of land belonging thereto, except for the payment of debts in existence 
at the date of his death; and orders to that effect may be attacked collaterally, 
And even though the will of decedent direct payment of such after accrued in- 
debtedness, such orders would not be efficacious; but the debts will neverthe- 
less coustitute a charge in equity upon the land of the decedent, which may 
be enforced in a court having chancery powers. But the probate court is not 
such a tribunal. 


Appeal from St. Louis Circuit Court. 
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After the final settlement, the power of the court over the 
administrator’s accounts ceases. (Collins vs. Stephenson, 12 
Mo.. 178, 182.) Hence the action of the court in entertain- 
ing a claim by Mra. Huckstep, and makingan allowance there- 
for, was “coram non judice ;” and the validity of its proceed- 
ings may be questioned in a collateral proceeding. How much 
more then, in a direct proceeding to enforce a sale of real es- 
tate to pay such an allowance! 

The administrator cannot create debts, even in process of 
administration, and then sell real estate to pay them. Unless 
there are debts at the death of the intestate, or testator, his 
lands descend to his heir’s devisees. (Farrar vs. Dean, 24 
Mo., 16: Chambers Adm’r vs. Wright, 40 Mo., 482; Aubu- 
chon vs. Long. 23 Mo., 99.) How then can Mrs. Huckstep 
create debts for her own use, and the real estate be suld to 
pay them. ‘The statute does not contemplate such debts 
when it directs a sale of real estate. 

If Mrs. Huckstep’s creditors had any lien upon this real 
estate, to secure their claims which arose ten or fifteen years 
after Huckstep died, they must proceed against the devisees 
in chancery to enforce such liens. The probate court cannot 
twice administer the same estate. 




















Cline, Jamison & Day, for Respondent. 





By the will the testator made his widow’s debts his debts, 
and then the probate court allowed the claims as debts against 
his estate, which said allowances are judgments. (McKenny 
vs. Davis, 6 Mo., 501; Kennerly vs. Shepley, 15 Mo., 640.) 
The judgments are debts. 

These allowances cannot be inquired into collaterally. 
(Taylor vs. Hunt, 34 Mo., 205; Lamothe vs. Lippott, 40 Mo., 
142; State to use vs. Coste, 36 Mo., 437.) 


Suerwoop, Judge, delivered the opinion of the court. 












The facts in this cause as agreed upon by the parties liti- 
gaut, are briefly as follows: In 1856 Robt. P. Huckstep made 
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_ and published his last will and testament, whereby he made 
his wife, Charlotte, his executrix, bequeathing to her during 
her natural life, all of his property, and providing, that upon 
her death, and after the payment of the debts of the testator 
and of the debts of the wife, the plaintiffs, after the satisfae. 
tion of certain other claims of minor importance, were to be 
the recipients of the proceeds arising from the sale of the regi. 
due of his estate. In 1857 this will was probated, and letters 
testamentary granted to the executrix, who duly administered 
in that capacity, and made final settlement of the estate com. 
mitted to her charge in 1860, and received all the estate then 
remaining. In 1868 Mrs. Huckstep died, and Levi DeFoe, 
‘her brother, in the following year took out letters of adminis. 
tration de bonis non with the will annexed, and proceeded to 
again administer upon the estate of the testator, Huckstep, 
In the course of such administration claims were allowed 
against the estate of the testator, as the debts of such estate, 
but which were debts created long after his death, and arose 
in vonsequence of the alleged necessities of Mrs. Huckstep, 
for board, medical attention, ete., etc., during the vears 
immediately preceding her death. No new or additional 
property was inventoried, nor was there any discovery made 
of debts having existence at the date of the testator’s death, 
For lack of personal property, the real estate of the testator 
was ordered by the probate court to be sold for the payment 
of debts contracted by Mrs. Huckstep, and which, as before 
stated, had been allowed as demands against the estate of her 
husband. But the probate court, at the instance of the plain- 
tiffs, set aside the order of sale at the term of its enro!lment, 
and the administrator successfully appealed to the circuit 
court, where the judgment of the probate court being reversed 
and the plaintiff having unsnecessfully appealed to general 
term, again appealed here. During the pendency of the canse 
in this court DeFoe has died, and the present defendant has 
been substituted in his stead. 

Under our statute respecting administration, and the re 
peated adjudications of this court thereon, probate courts pos- 
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sess no power to allow any claims against a decedent's estate, 
or to order the sale of land belonging thereto, except for the 
payment of the debts of the deceased, ¢. e., those in existence 
at the date of his death. (Farrar vs. Dean, 24 Mo., 16; Au- 
buchon vs. Long. 23 Mo., 99; Chambers Ad’mr vs. Wright, 
40 Mo., 482.) The proceedings of the probate court in or- 
dering the sale of land belonging to Huckstep’s estate were 
therefore coram non judice. und consequently open to even 
collateral attack, and @ furtiort to the direct attack which 
plaintiffs made upon them. Nor was it within the power of 
the testator, by the terms of his will, to enlarge the jurisdic- 
tion of the probate court in this regard. 

But while it is bevond controversy that the probate court 
was powerless in the premises, either under the provisions of 
the statute or the terms of the will, yet it is equally evident 
and true that the testator by those terms created an equitable 
charge on this land to the extent of the debts contracted by 
his wife, and that the church of which plaintiffs are the trus- 
tees, will take subject to this burden, which must of necessity 
have precedence over any claim which they can assert, by 
reason of their church being the residuary legatee. (2 Sto. 
Eq. Jur., § 1245, and cases cited.) This equitable charge, 
however, can only be enforced in a forum possessed of chan- 
cery powers. This cannot be affirmed of the probate court. 
In such a tribunal, alone the possessor of those powers, can 
the claims arising from debts contracted by Mrs. Huckstep be 
successfully asserted and a decree be entered, which will afford 
full and adequate redress and protection to the rights of all 
the parties in interest. 

There are other matters involved in the record before us 
on which we might very appropriately have commented, but 
those adverted to are amply sufficient to warrant us in revers- 
ing the action of the circuit court, both in special and general 
term, and in affirming that of the probate court—which is ac- 
cordingly done. Judge Wagner concurs in the result. 
Judges Vories and Hough absent. 
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Tae Stare or Missouri to the use of Emma Tuornton, ef al, 
Respondents, vs. Jacop Hosrer, ef al., Appellants. 


1. Guardian—Final settlement by, without notice, has what effect.—May be at. 
tacked, how.—In suit against the sureties on a guardian’s bond, defendants 
may attack a settlement by him, admitting a certain amount to be in default, 
the settlement being made without the notice and filing of an exhibit of ae. 
counts between himself and his ward, required by the estate in case of final 
settlement, (Wagn. Stat., 68, 348.) Such statement has only the force ang 
effect of an annual settlement. It is for that reason not a judgment, and ig 
subject to examination and correction in such a suit. 


Appeal from St. Louis Circuit Court. 


Bakewell §& Farish, for Appellants, cited, 5 Binn., 184; 9 
Hill,.313; Bryant vs. Owen, 1 Ga., 355; Hunt vs. White, 1 
Ind., 105; Governor vs. Shebty, 2 Blackf. [Ind.] 26; Henry 
vs. Clardy, 5 Flor., 77; Livermore vs. Bemis, 2 Allen, 394; 
Farrar vs. Parker, 3 Allen, 557; Lewis vs. Bolitho, 6 Gray, 
137; Sebastian vs. Bryan, 21 Ark., 447; Jones vs. State, 14 
Ark., 170; Outlaw vs Yell,5 Ark., 468; 1 Root, 51; Comm. 
vs. Rhodes, 37 Penn. St., 60; Picot vs. O’Fallon, 35 Mo., 29. 


Bell & Thompson, for Respondents. 


Where a guardian has filed a settlement in the probate 
court, the ward, at majority, or within the time limited by 
statute, is in every case authorized and empowered to.prose- 
ente the guardian and sureties on their bonds. (4 Serg. & 
Watts, 557; 3 Gill. & Johns., 389 ; 34 Ala., 29; 8 Ohio, 227; 
83 Ala., 221; 7 Ohio, 104; 1 Par. Sel. Cas., in Eq., 411; 18 
Martin, 69 ; Coleman vs. Willi, 46 Mo., 236 ; 27 Mo.,591; 20 
Mo., 97.) 


Waener, Judge, delivered the opinion of the court. 


This suit was instituted against one Hoster, as principal in 
a guardian’s bond, and the defendants as his sureties. The 
bond was in the regular statutory form, with the usual con- 
ditions, and the petition alleged as breaches, that after the 
minor had attained her majority, Hoster, as guardian, filed 
in the probate court a settlement, which he called a final set- 
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tlement. between himself, as guardian, and the relatrix, as 
his ward, wherein he acknowledged that he was indebted to 
his ward in a certain amount, which he failed and refused to 
pay over. 

The defendants filed answers denying the allegations in the 
petition, and averring tliat the settlement made by Hoster 
was not a final settlement; that it was made by frand and 
collusion between Hoster and the relatrix and her friends, 
and that the amount therein exhibited was not due the ward, 
and that the defendants were not liable for the same. 

Upon the trial the settlement made by Hoster was offered 
in evidence, and the defendants objected to it as evidence 
against them, and the court sustained the objection. Plain- 
tiff thereupon took a non-suit with leave to move to set the 
same aside, which motion being unsuccessful appeal was 
taken to general term. At general term the judgment was 
reversed and the cause remanded, and the case is brought 
here for review. 

The record distinctly shows that the settlement upon which 
this action was brought was nota final settlement. None 
of the steps which the statute requires in the making of a 
final settlement were taken or complied with. By the 48th 
section, in reference to the law of guardians (Wagn. Stat., 
681), it is provided that, “ when any guardian or curator shall 
be entitled to his discharge according to law, he shall make 
a just and true exhibit of the account between himself and 
his ward, for the purpose of a final settlement of his guar- 
dianship accounts, and shall file the same with the court hav- 
ing jurisdiction thereof; he shall then give notice of his in- 
tention to apply to said court for leave to make a final settle- 
ment of his guardianship accounts, and for his discharge as 
such guardian, which notice shall state the time of making 
such application, and shall be published in some newspaper 
printed in his said county, if there be one, and if not, by 
printed hand-bills put up at six of the most public places in 
said county.” Section 49 requires that the exhibit filed as 
aforesaid, shall remain on file in said court for three months 

35—VoOL. LXI. 
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after the filing thereof, for the examination of any person in- 
terested therein. Section 50 then declares that, “at the first 
regular term of said court, after the filing of the said exhibit, 
on satisfactory proof that the notice in the forty-eighth sec. 
tion of this chapter required, has been given, the court may 
hear the application of said guardian or curator, for his dis. 
charge, and may grant or refuse the same, as may seem juet 
aud right, bat on such hearing it shall be the duty of said 
court to carefully and diligently examine the said account so 
exhibited, for the purpose of final settlement, to correct all 
errors therein, if any there be, and after such examination 
and correction, the said court shall proceed to make a final 
settleinent with suid guardian on the basis of said exhivited 
accounts. Appeals shall be allowed from the decisions of 
such court on such final settlement, as in the case of execn- 
tors or administrators, and shall be taken within six months 
after the rendition of such decision.” 

None of.the requirements of the statute which are pointed 
out as necessary to a final settlement were taken in this case. 
No notice was given, and there was nothing to indicate in 
any manner that the settlement was intended to be anything 
more than an annual one. Indeed, the order of approval in 
the probate court was the usual order made in cases of an 


annual settlement. 
No appeal lies from an annual settlement. It has none 


of the attributes of a judgment, and is not binding or concla- 
sive on anybody. By the statute, as we have seen, the guar- 
dian is required to give notice when he makes his final set- 
tlement, but no notice whatever is required in reference to 
annual settlements, and such settlements are regarded as ew 
parte, aud are rarely made in the presence of the parties in- 
terested in the estate. When a final settlement is made, all 
the parties in interest are brought in to protect their rights, 
and being in on notice, they are effeetually concluded by the 
settlement made. They are then at liberty to examine into 
the whole matter touching the guardianship, and to show that 
errors and mistakes have been committed, and as the proceed- 
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ing is final, an appeal for the first time lies. (Folger vs. Hei- 
del, 60 Mo., 284.) 

The sureties could only be bound by a judgment against 
- their principal, rendered in due course of Jaw. An annual 
settlement is no judgment, but is a matter resting entirely 
open, and is subject to be examined and corrected when the 
final settlement is made. When the final settlenient takes 
place, as all interested parties are brouglit in; the proceeding 
is final and is binding. As the settlement herein sued upon 
was only an annual settlement, the defendants were not pre- 
eladed from disputing its correctness, and it was not entitled 
to the force of a judgment against them. 

Wherefore the judgment at general term must be reversed, 
and that at special term affirmed. The other judges concur, 
except Judge Vories, whio is absent. 





Emme Tuomas, Appellant, vs. Taz Counry or Sr. Lovts, Re- 

spondent. 

1. Fees of sheriff for committing to jail, when authorized, when not.—The stat- 
ute allowing sheriffs a fee of one dollar “for committing any person to jail,” 
(Wagn. Stat., 626, 3 14) does nor contemplate cases where the prisoner is ar- 
rested under a capias, and for defanit of bail is committed by the sheriffto the 
county jail to await examination. Tle words quoted relate to the execution by 
the sheriff of an order or warrant of commitment made or issued by some offi- 
cer exercising judicial functions. 


ippeal from St. Louis Circuit Court. 
Finkelnburg §& Rassieur, for Appellant. 
G. S. Van Waggoner, for Respondent. 
Hoven, Judge, delivered the opinion of the court. 


The only question involved in this case is the construction 
ofthat clause of the statute regulating fees, which provides 
that a sheriff shall be allowed the sum of one dollar “for com- 
mitting any person to jail.” 
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The appellant, being county marshal of St. Louis county, 
and as such entitled to the same fees as are allowed to sheriffs 
in like cases, contends that when any person is arrested by 
him under a capias, and in default of bail is imprisoned by 
hint in the county jail, to await examination by the proper 
magistrate, he thereby becomes entitled not only to the tees 
allowed for serving and returning the capéas, but also to the 
fee of one dollar provided by the statute for committing any 
person to jail. 

We do not think so. It is the duty of a sheriff acting un- 
der a capias to arrest and safely keep the person therein 
named, and to have the body of such person when and where 
he shall be commanded by such writ ; and the statute makes it 
the duty of all jailors to receive from the sheriff or other offi- 
cers all persons who shall be apprehended by them for offences 
against this State. When a prisoner is arrested under a ca- 
pias, he is held thereunder until he has been either bailed, 
committed or discharged ; and until such prisoner is either 
bailed, committed or discharged, any imprisonment of him 
in the county jail is at the discretion and for the protection 
of the officer executing the writ, as well as to secure the body 
of such prisoner, and is not a committing of such person to 
jail, within the meaning of the statute ; and for the safe-keep- 
ing of any person in his custody undergoing an examination 
preparatory to commitment, he is entitled to a per diem al- 
lowance, where the number of days such person is so held 
exceeds one. (Wagn. Stat., 626, § 14.) 

The words “committing any person to jail,” relate to the 
execution by the sheriff of an order or warrant of commit- 
ment made or issued by some officer exercising judicial func- 
tions. 

The judgment, which was for the defendant at special and 
general term, will be affirmed. The other judges concur, ex- 
cept Judge Vories, absent. 
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Tae State oF Missouri, Respondent, vs. Wittiam Fosrer, 
Appellant. 


1. Indictment running in name of “State of Missouri” not fatally defective — 
Au indictment is not fatally defective under section 26, Art. VI. of the Con- 
stitution of 1865, because headed “State of Mo.,” instead of “State of Mis- 
souri.” The injunction therein contained that all prosecutions shall be con- 
ducted in the name of the “State of Missouri,” is directory merely, anda 
failure to comply with that requirement, is simply an irregularity cured by 
the statute. (Wagn. Stat., 420, 3 15; See also, Id., 1090, 3 27.) 

2. Practice, criminal— Instructions should be confined to the issues proved —W here 
the evidence all tends to prove a case of murder in the first degree, or justifi- 
able homicide, it is proper for the court by its instructions to confine the at- 
tention of the jury to those issues. 

3. Criminal, practice—Instruction defining murder in first degree must include 
deliberation and premeditation.—Under the statute (Wagn. Stat., 445) proof of 
wilful and intentional killing alone will not raise the presumption of murder 
in the first degree. To that end the proof must show such circumstances as 
will warrant the jury in finding that there was deliberation aud premeditation. 
These circumstances need not be expressly proved, but the facts must appear 
from which their existence may be inferred. And an instruction omitting the 
latter terms of the definition is improper. 


Appeal from St. Louis Court of Appeals. 


P. P. Stewart, for Appellant, cited State vs. Bryant, 55 
Mo., 79; State vs. Wvatt, 50 Mo., 310; State vs. Ostrander, 
30 Mo., 17-20; State vs. Smith, 53 Mo., 271; Sloan’s Case, 
47 Mo., 604; State vs. Dunn, 18 Mo., 224; State vs. Hayes, 
23 Mo., 324; State vs. Holme, 54 Mo., 161; State vs. Under- 
wood, 57 Mo., 49; State Const., Art. I, § 18; Id., Art. VI, § 
26; Lemon vs. State, 6 Am. Rep., 293; 5th Amend. to U. 
8. Const. 


Hockaday, tt’'y Gen’l, cited in argument, State ve. Jones, 
20 Mo., 59; State vs. Dunn, 18 Mo., 421; State vs. Holme, 
54 Mo., 153; State vs. Hays, 23 Mo., 287; State vs. Starr, 
38 Mo., 270; Green vs. State, 13 Mo., 383; State vs. Byrne, 
24 Mo., 151. 


W. L. Morsey & Nat. C. Dryden, cited in addition, Wagn. 
Stat., 420, § 15; Id., 1090-91, § 27; State vs. England, 19 
Mo., 308; Greeson vs. State, 5 How., [Miss.] 33; Williams 
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vs. State, 30 Tex., 404; McBean vs. State, 3 Heick. [Tenn,} 
20; Dutell vs. State, 4 Greene. [Iowa] 125; 65 N. Car., 463 ; 
Wise vs. State, 2 Kans., 419; Woodsides vs. State, 2 How., 
[Miss.] 33; State vs. Hudson, 59 Mo., 138; State vs. Schoen. 
wald, 31 Mo., 147. 


Waener, Judge, delivered the opinion of the court. 


This canse comes here for review from a judgment of the 
St. Louis Court of Appeals, affirming a conviction in the cir- 
enit court. The main errors assigned are the detectiveness 
of the indictment and the giving and refusing of instructions, 
It is insisted that the indictment is fatally defective becanse 
it uses the words “State of Mo.,” instead of “State of Mis- 
souri,” although the record shows that it was found by a grand 
jury at a regular term of the Warren county circuit court. 
By article VI, § 26, of the Constitution, in force when these 
proceedings were had, it is declared that “all writs and pro- 
cess shall run and all prosecutions shall be conducted in the 
name of the ‘State of Missonri.’” All writs shall be attested 
by the clerk of the court from which they shall be issued; 
and all indictments shall conclude against the peace and 
dignity of the State.” 

The provision that all writs and process shall] run in the 
name of the State of Missouri, has been held by the court to 
be directory only (Davis vs. Wood, 7 Mo., 162); and a fail- 
ure to comply with the requirement is regarded as a mere 
irregularity. (Jump vs. Batton, 35 Mo., 193 ; Doan vs. Boley, 
38 Mo., 449.) It is equally, however, imperative as to the 
injunction that prosecutions shall be conducted in the same 
name. If it is not absolutely essential that there should be 
a strict literal compliance in every particular, then our stat- 
ute comes in and cures the defect, which declares that in all 
proceedings in courts of record such abbreviations as are com- 
monly used in the English language may be used. (Wagn. 
Stat., 420. § 15.) The contraction or abbreviation of “ Mo.” 
for “ Missouri” is so common and in such general use, that 
its meaning is bronght home to and within the cognizance of 
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every one. Again, our statute provides that no indictment 
shall be deemed invalid for any detect or imperfection which 
does not tend to the prejudice of the substantial rights of the 
accused, on the merits. (Wagn. Stat., 1090, § 27.) There 
can be no pretence that the abbreviation of the word “ Mis- 
gouri ” into * Mo.” had any tendency whatever to prejudice 
defendant’s rights. The prosecution was the same—con- 
ducted by the sume power—and the objection is too technical 
to be sustained. q 

It is as well to remark that this careless manner of prose- 
cuting officers in drawing indictments ought not to be en- 
couraged. Surely, the labor of adding « few additional let- 
ters to a word is not so great as to furnish an excuse for their 
omission, and then render their indictments liable to objec- 
tions and contentions. 

Defendant raises an objection that the court erred in not 
giving his instruction upon murder in the second degree, but 
in looking into the record we find no evidence that would 
justify such an instruction. 

The crime was obviously murder in the first degree, or it 
was nothing, and under the well settled law of this Stare, 
where the evidence all tends to prove a case of murder in the 
first degree, or justifiable homicide, it is proper for the court, 
by its instructions, to confine the attention of the jury to 
those issues. (State vs. Schoenwald, 31 Mo., 147; State vs. 
Starr, 38 Mo., 270.) 

There was no error in the action of the court in refusing 
the instructions in reference to defendant’s good character, 
for there was no evidence on which to base it. 

The most important and material point relied on by de- 
fendant’s counsel was the giving of what he designates as the 
fifth instruction for the prosecution. The reeord shows that 
the only instruction for the State was drafted and given by 
the court of its own motion. The whole charge appears us 
one entire instruction, covering all the elements of the offense 
and the nature of theerime. It first proceeds to tell the jury 
what is meant by wilful, malicious, premeditated and delib- 
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erate killing, and then says that to convict the prisoner of 
the crime charged, it must be proved to the satisfaction of 
the jury that the shooting or killing was felonious, wilful, 
malicious, premeditated and deliberate. The instruction 
then continnes: “And the jurors are further instructed that 
if the prisoner wilfully and intentionally shot and killed the 
person mentioned and described in the indictment, and they 
so find from the evidence, then the law presumes, in the ab- 
sence of any testimony, to the contrary, that such shooting 
and killing was deliberate, premeditated and malicious.” It 
is this last clause just quoted to which the objection is taken, 
and it is contended that under our statute a wilful and in- 
tentional killing only amounts to murder in the second de- 
gree, and that to raise the grade to the higher offense of mur- 
der in the first degree, it is necessary to instruct the jury 
that they must not only find that the killing was intentional, 
but that it was deliberate and premeditated. Our statute. as 
has been repeatedly held, has changed the common law, which 
presumed from the simple act of killing that the crime was 
murder in the first degree, but now, according to our law, if 
nothing but the act of unlawful killing appears it is murder 
in the second degree. 

To show the construction invariably placed upon the stat- 
ute a few of the leading authorities may be appropriately re- 
ferred to. : 

In the case of the State vs. Dunn, (18 Mo., 421), Judge 
Scott, speaking for the court, says: “ Under the act, the 
unlawful killing is presumed to be murder, but not mur- 
der in the first degree. Whenever it appears from the whole 
evidence that the crime was, at the moment, deliberately and 
intentionally executed, the killing is murder in the first de- 
gree.” The same doctrine is re-affirmed and approved in the 
State vs. Starr (88 Mo., 270). 

In the State vs. Holme (54 Mo., 153), it was deelared that 
from the simple act of killing the law would presume that 
it was murder in the second degree; but that whenever it 
appeared from the whole evidence, that the crime was at the 
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moment deliberately or intentionally executed, the killing 
was murder in the first degree. Again, in the case of the 
State vs. Underwood (57 Mo., 40), it was held, “that to con- 
stitute murder in the first degree, it was necessary that cir- 
cumstances of wilfulness and deliberation should be proven. 
That the proof, however, need not be express or positive. It 
might be deduced from all the facts attending the killing, and 
if the jury could reasonably and satisfactorily infer from all 
the evidence, the existence of the intention to kill, and the 
malice of heart with which it was done, it was sufficient.” 

In making the decisions we have but followed the law as 
construed in the State of Pennsylvania, whence our statute 
was derived. 1 will refer to two cases adjudicated in the court 
of that State, one being among the earliest and the other the 
latest. In the first case, decided in the early days of the com- 
monwealth, the meaning of the statute and its proper con- 
struction was thoroughly discussed. In the opinion it is de- 
celared: “Whenever it appears from the whole evidence that 
the crime was at the moment deliberately or intentionally 
executed, the killing is murder in the first degree. It is sufii- 
cient to constitute this crime, if the cireumstances of a wicked 
and depraved disposition of mind, or, as it is expressed in the 
law, if wilfulness and deliberation are proven, though they 
arose and were generated at the period of the transaction. 
This construction of the law is certainly a sound one, because 
it is perfectly agreeable to the words; and the intention, as 
it ought, still remains and constitutes the essence of the of- 
fense.” (Commonwealth vs. Dougherty 1 Bro. App., 21). 

In the Commonwealth vs. Dunn, (58 Penn. St., 9) Mr. 
Justice Agnew, in speaking of murder in the first degree, de- 
scribed as wilful. deliberate and premeditated, said that many 
eases had been decided under that clause, in all of which it 
had been held that the intention to kill was the essence of the 
offense. Therefore, if an intention to kill existed, it was wil- 
ful; ifthe intention was accompanied by such circumstances 
as evideuced a mind fully conscious of its own purpose and 
design, it was deliberate, and if sufficient time was afforded 
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to enable the mind fully to frame the design to kill, and to 
select the instrument, or to frame the plan to carry the design 
into execution, it was premeditated. The law fixed nponno 
length of time as necessary to form the intention to kill, but 
left the existencé of a fully formed intent as a fact to be de- 
termined by the jury from all the facts and circumstances in 
evidence. The proof of the intention to kill, and of the dis- 
position of mind constituting murder in. the first degree un- 
der the act rested on the commonwealth; but it was not ne 
cessary that the proof should be express or positive. It might 
be inferred from the circumstances. If from all the facts 
attending the killing, the jury could reasonably, fully and 
sutisfactorily infer the existence of the intention to kill, and 
the malice of heart with which it was done, they. would be 
warranted in so doing. 

Our statute makes wilful, deliberate and premeditated kill- 
ing murder in the first degree. Wilful simply means inten- 
tional. ‘Therefore, where an intention to kill exists, it is 
wilful; whilst intention is of the essence of the offense. some- 
thing more is required. It must be accompanied by such 
circumstances as will warrant the jury in finding that there 
was deliberation and premeditation. These circumstances 
need not be expressly proved, but facts must be shown from 
which their existence may be inferred. 

In Underwood's case (57 Mo., 40) there was an instruction 
that if the killing was by shooting, the law presumed that it 
was intentional, and it would be murder in the second degree, 
This instruction was in this court approved, and is in conso- 
nance with all the cases construing the statute. 

Deliberation and premeditation are never presumed ; they 
must be shown in order to make ont the offense; they area 
part of its constituent elements, It is true they may be de- 
duced from all the faets attending the killing, and if the jury 
can reasonably and satisfactorily infer their existence from all 
the evidence, they will be warranted in finding that the of- 
fense of murder in the first degree was committed. But to 
say that they exist as presumptions, would be to nullify and 
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to repeal the statute, and restore the rule as it prevailed at com- 
ga mon law. The law was correctly laid down by the court in 
- one part of the instruction, when it told the jury that be- 
nt fore they could convict the prisoner of murder in the first 
> degree, they must find that he did the killing willfully, delib- 
. erately and with premeditation. This was in accordance with 
“ the statute. But the further instruction that, if the shooting 
" and killing was willful and intentional, then, in the absence 
" of testimony to the contrary, the law presumed such shooting 
: and kiiling was deliberate, premeditated and malicious, was 
. manifestly erroneous, and in direct conflict with the statute 
| and the authorities construing it. 

| Wherefore the judgment will be reversed and the cause 
) 


remanded. All the other judges concur, except Judge Vo- 
ries, who is absent. 





Per Waener, J.,on Morton ror Re-HErine. 


The counsel for the State has filed a motion for a re-hear- 
ing in this case, on the ground that the opinion is in conflict 
with the prior decisions of this court. But this is an utter 
misapprehension. So far from being in conflict, it is in com- 
plete harmony with them. 

The law is definitely and consistently settled in this State, 
settled upon principles that are at once just to the prosecu- 
tion and the accused, and we are unwilling to unsettle it by 
sanctioning a new departure from it. 

The statute makes a willful, deliberate and premeditated 
killing murder in the first degree. But no case has ever de- 
elared, that where the killing was merely willful, or inten- 
tional, or in other words, not accidental, that deliberation 
and premeditation, the main ingredients of the offence, fol- 
lowed as a presumption of law. The law makes no such pre- 
sumption, and no decision founded upon the statute gives the 
slightest countenance to the doctrine. The deliberation or 
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premeditation need not be expressly proved. The intention 
or deliberation with which the act was done may be inferred 
by the jury from all the circumstances. But it is for them to 
draw their conclusions, and make their findings, from the 
facts in evidence. 

This doctrine has so often been announced that it seems 
like a work of supererogation to re-state it. 

The motion will be overruled. 
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Sopate Marti, et al., Defendants in Error, ve. Frepericx C. 
Bonsack, et al., Plaintiffs in Error. 


1. Land titles—Ezxplanations of possessor—For what purpose admissible.—The 
tendency of recent adjudications is to admit explanations of a possessor of 
property as to his title, not with a view to set up such title, but to show 
wiiether his possession was adverse under the statute of limitations or other 
wise, 

2. Sheriff's deed—Recitals—Term of court.—A sheviff’s deed which does not 
recite that the land was sold at any term of court, is void. 

8. Limitation— Prior possession short of statutory bar, will prevail, when.—A prior 
possession, though short of the statutory bar, will prevail against a subsequent 
possession, which has not ripened into title, provided the former was under 
claim of right, and has not been abandoned. 





Evror to St. Louis Circuit Court. 
B. A. Hill, tor Plaintiffs in Error. 


E. P. Johnson, tor Defendants in Error, cited Crockett vs. 
Morrison, 11 Mo. 3; Dale vs. Faivre, 43 Mo., 556; Fugate vs. 
Pierce, 49 Mo., 441; Bledsoe vs. Simmons, 53 Mo., 305; .Me- 
Donald vs. Schneider, 27 Mo., 405. 


Napron, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the heirs at 
law of Pelagie Lee, to recover possession of a Jot in the 
northern part of block one, in the city of St. Louis. The suit 
was brought in August, 1871. 
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The plaintiffs relied on a title acquired by adverse posses- 
sion of ten years, prior to the possession of the defendants. 

The original title was in one Thomas Rogers and his legal 
representatives. 

The defendants claimed under deeds from Thomas Rogers 
and from Wim. Russell, who claimed to be the representative ot 
Rogers, to Elliott Lee, and from Elliott Lee by the sheriff, to 
them. 

The plaintiffs relied on the title of Pelagie Lee by adverse 
possession of ten years. 

The parol evidence in the case tended to establish that the 
property was bought originally by Pelagie Lee, when a widow, 
and before her marriage with Elliott Lee; that subsequently 
to this marriage, which occurred in 1825. Elliott Lee, the 
husband, in 1829, procured a deed from Russell, who was 
supposed to be the owner, to himself. In 1840, Elliott Lee 
executed a deed for this property to his mother, which was 
duly acknowledged and recorded, and this deed was not signed 
by his wife, nor does any importance seem to be attached to 
it by either party in the present controversy. 

In 1842, Peter Lindell obtained a jndgment against Elliott 
Lee, and an execution and a sheriff’s sale and deed, but as 
this deed did not state that the land was sold at any term of 
the court, it was conceded to be void under the decision of 
this court in Tanner vs, Stone (18 Mo., 580). It was offered 
merely to show possession of Lee under color of title, 

In February, 1851, Elliott Lee died, and Mrs. Lee continued 
to live on the premises for upwards of ten years after her 
husband’s death, and until her death, which oceurred on 30th 
September. 1861. p 

In October, very soon after the death of Mrs. Lee, the agent 
of Peter Lindell, and his attorney, visited the premises, at 
that time in the oceupation of Mrs. Lee’s sister and her neice, 
both married women, with a view to obtain possession by the 
Lindells under the title they thought they had acquired from 
Elliott Lee. They succeeded in getting the husbands to sign 
a lease, thereby acknowledging themselves tenants; but un- 
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der the circumstances stated by the attorney for Mr. Lindell in 
his examination, such possession could hardly be regarded ag 
entitled to any consideration. Mrs. Martin, the sister of 
Mrs. Lee, did not sign the lease, nor assent to it. Her hug. 
band was, according to the testimony of Mr. Hill, a mere 
wreck, with no capacity to transact any business whatever, 
A little money to enable him to buy whisky would have in- 
duced him to sigu any paper offered to him. 

The principal point then, th which the evidence on both 
sides was directed, was to explain the character of the posses. 
sion of Mrs. Pelagie Lee. On tlie side of her heirs, the plain- 
tiffs, there was evidence to show that the lots were bonght 
with her money ; that after her marriage with Lee she was 
still recognized by her husband as the owner, and rented ont 
such portions of the premises as were not needed by the 
family, and received the rents, and that Lee, the husband, re- 
ferred such as applied to him for leases, to his wife ; and that 
after his death she claimed absolute ownership, and that this 
claim continued for more than ten years, and this ripened 
into a title. 

On the other hand, the defendants rely on the deed to El- 
liott Lee from Russell, and on the will of Elliott Lee who de- 
vised the premises to his wife for life, remainder to his neph- 
ews ; and as Mrs. Lee did not renounce the will until after a year 
had elapsed, they claim that she took under it a life estate, 
and evep conceding that she had a right to renounce, that her 
claim was only for dower, aud in either view her possession 
was not adverse to those in remainder, or whose right only 
commenced upon the determination of her interests either as 
tenant for life, or until dower was assigned. 

We have all the evidence offered on the record, although a 
large portion of it was excluded by the circuit court. 

All the evidence of declarations by Mrs. Lee, after the death 
of her husband, in regard to her title to the lots, was ex- 
cluded. As the plaintiffs had a verdict, the exclusion of this 
testimony is of course not aseigned for error. 
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The tendency of recent adjudications is to admit explana- 
tions of a possessor of property as to his title, not with a view 
to set up such title, but to show whether his possession was 
adverse under the statute of limitations, or otherwise. All 
the evidence in the cause tended to show that Mrs. Lee’s pos- 
session was hostile to all the world, and not as dowress or 
tenant for life. This question was left to the jury by the in- 
structions, and they found for plaintiffs. 

The case in regard to the declarations of Mrs. Lee is rather 
a peculiar one. It was important to ascertain in what light 
Mrs. Lee herself regarded her possession. That she rejected, 
or attempted to reject, the provision for her benefit in the 
will of her husband was clear, but in so doing she claimed 
dower in Elliott Lee’s estate. This claim is, however, ex- 
plained by her instituting a suit to recover her interest as 
dowress in a tract of land in the northern part of the city. to 
which Lee supposed himself to have some claim. The result 
of this suit appears from a report of the case in 22 Mo., 202. 

The plaintiffs having produced deeds to show title in Ens- 
ton and Suillivan,* or to show an outstanding title, the de- 
fendants offered in evidence deeds to show Russell’s title 
from Easton, but they were excluded. 

We see no reason why they were excluded, but if admitted, - 
the result would not be affected. There was no title in Lin- 
dell under the sheriff’s sale, and to show title, or partial title 
in Elliot Lee would have no bearing on the case. 

Under the decision of this court, ir Crockett vs. Morrison, 
(11 Mo., 3), the plaintiffs were then entitled to recover, and 
the judgment is affirmed. 

The other judges concur, except Judge Vories, who is ab- 
sent. 





* It seems that plaintiffs offered in evidence among other matters the proceed- 
ings before Frederick Bates, United States Recorder of Land Titles, by which 
this land was confirmed to Thomas Rogers, and a deed from Thomas Rogers to 
Adam Brown, and from Adam Brown to Rufus Easton and William Sullivan, for 
the purpose of showing that Elliot Lee did not acquire the legal title by the deed 
te him from William Russell. 
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Onartes A.’ Rowsgy, Appellant, vs. Parrick Lynon, Re. 
spondent. 


1. Statute of limitations—Partnership debt—Covenant with outgoing member 
to answer for—Suit on—Running of slatute commences, when.—A firm en- 
tered into a written stipulation with an outgoing member to become liable for 
former debts of the partnership, and afterwards, suit was brought against him 
on a note of the old firm, judgment was obtained and his property subse. 
quently sold to satisfy it. In suit brought by him against the remaining 
members on the stipulation, Held, 1st, that the statute of limitations of ten 
years was applicable; 2d, that if the covenant had been one of indemnity 
the statute would not have commenced running against plaintiff until the prop- 
erty was sold; but 3d, that such stipulation was not a covenant of indemnity, 
and that plaintiff's right of action certainly accrued when judgment was obtain. 
ed against him, and that the statute commenced running at that time. 


Ippeal from St. Louis Circuit Court. 


Hitchcock, Lubke & Player, for Appellant. 


I. This being a suit upon an instrument of writing under 
seal, plaintiff had ten years within which to bring his action, 
(Martin vs. Knapp, 45 Mo., 48.) 

IT. This action was bronght in 1870, and no cause of action 
accrued to plaintiff until 1862, when his property was sold to 
pay the debts of the firm of Rowsey & Lrnch, because: 
[@.] Defendant’s agreement was “to pay off and discharge 
all the liabilities of the late firm of Rowsey & Lynch,” ete. 
This agreement put the plaintiff, the retiring partner, in the 
place of a surety only for the payment of the partnership 
debts, and rendered him a specialty creditor when his prop- 
erty was taken to pay those debts, and not before. (Lindley 
Part., 714; Pars. Part.,421; Sto., Part., § 158 ; Rogers vs. Man, 
4 Dowl. & Lowndes, 66; Peyton vs. Lewis, 12 B. Mon., 356:) 
[b.] A surety can never call on his principal to reimburse him 
until actual paymentof money forhim. It is not enough that 
there has been judgmentagainst him. (Ang. Lim.. §§ 131, 132.) 
[e.] If there had been no such agreement as the one sned 
on, the fact that judgment had been recovered against plain- 
tiff for a partnership debt, would not have given him a right 
of action against defendant for the proportion of the debt, he 





JANUARY TERM, 1876. 





Rowsey v. Lynch. 





was bound under the partnership articles to bear; such an 
action would not accrue to him until actual payment of the 
money. (Pars. Part., 287, and note.) The only change that 
the agreement sued on made in the status of the parties was, 
that defendant became obliged to pay all the partnership debts 
of Rowsey & Lynch, instead of one-half. 


Bakewell § Farish, for Respondent. 


L We claim, 1st. That the suit was barred in five years. 

9d. That, if barred in ten years, the statute of limitations is 
agood defense, because, in cases of contract the statute at- 
taches as soon as the contract is broken. (2 Greenl. Ey., § 
435. 

“| The breach occurred here when the bond was delivered, 
or at least after the lapse of a reasonable time. Beyond con- 
troversy there was a breach on the 18th of February, 1856, 
when judgment was obtained by Poland & Henry against 
plaintiff and defendant here. (Hurlst. Bonds, 7 Law Lib., 
pp. 41-43, s. p.; 2 Pars. Cont., 535, 661-2.) 

The statute begins to run from the time of the breach of 
duty, and not from the time of damage accruing. The right 
to sue is perfect, even if the damages be not liquidated, and 
the statute begins to run from the time that a cause of action 
arises. (Howell vs. Young, 5 B. & C., 269; Battley vs. 
Faulkner, 3 B. & Ald., 288; Short vs. McCarthy, 3 B. & C., 
626; Betts vs. Norris, 21 Me., 315; Traup vs. Smith, 20 
Johns., 33; Miller vs. Adams, 16 Mass., 456; Stafford vs. 
Richardson, 15 Wend., 302; Bank of Utica vs. Child, 6 Cow., 
238; 6 Strob., 344; Wilcox vs. Plummer, 4 Pet., 172.) 

And it makes no difference what the form of the action is, 
provided it is substantially for breach of duty. (Howell vs. 
Young, 5 B. & Ald., 259; Same vs. Same, 2 C. & P.. 238; 
Granger vs. George, 5 B. & C., 149; Battley vs. Faulkner, 
supra; Argall vs. Bryant, 1 Sandf., 98; Fetter vs. Beale, 
1 Sack., 11; Caliar vs. Bradford, 18 Mass., 169; Wileox vs. 
Ex’r of Plummer, supra; Brooks vs. Enderly, 2 Brod. & 
B., 70; Kern vs. Schoomaker, 4 Ohio., 331.) 

36—VoL. LXI. 
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The cases where the statute does not begin to run until 
actual damage accrues as & consequence of some previous act, 
are wholly where the act is not tortious or injurious ip 
itself, and becomes so only by reason of the consequences 
which result sometime after. (Robert vs. Read, 16 East. | 
215; Gillon vs. Bedington, 1 Car. & P. 541.) 


Hoven, Judge, delivered the opinion of the court. 


Prior to January 1st, 1855, the plaintiff and the defendant 
were co-partners, doing business under the firm name of Row. 
sey & Lynch. On that day one McCadden was admitted ag 
a partner, and the style of the firm became Rowsey, Lynch 
& Co. Thereafter the plaintiff sold and transferred to said 
Lynch and McCadden all his interest in the assets of the firm 
of Rowsey & Lynch, and also in the firm of Rowsey. Lyneh 
& Co., and on the 28th day of February, 1855, the parties en- 
tered into an agreement under seal, which contained, with 
others, the following stipulation: “Said Lynch & McCadden 
also agree to pay off and discharge all the liabilities of the 
late firm of Rowsey & Lynch, as the same appeared on the 
books of that firm on the Ist day of January, 1855, and of 
which a schedule was made at that date, on the formation of 
the new co-partnership of Rowsey, Lynch & Co.” 

In the schedule of liabilities mentioned in the foregoing 
stipulation were three promissory notes made by Roweey & 
Lynch, each for thé sum of $1,360.79, payable respectively in 
two, three and four months, to the order of Poland & Henry. 
The date of the execution of these notes is not given, but it 
is evident they were dated at or before January Ist, 1855. 
At all events they were not paid at maturity by Lynch & 
McCadden, and on November Ist, 1855, Poland & Henry in- 
stituted suit thereon against Rowsey & Lynch, both of whom 
were personally served, and on the 22d day of February, 
1856, judgment was rendered against them for the sum of 
$4,326.04, which judginent was, on the 21st of April, 1858, 
affirmed on appeal. 
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On the 2d day of October, 1858, execution was issued on 
this judgment and levied upon certain real estate belonging 
to the plaintiff Rowsey, which was sold on November 8th, 
1862, for the sum of $2,813, which amount was on the same 
day credited on said judgment. 

On the 10th day of November, 1870, the plaintiff instituted 
the present action against the defendant in the circuit court 
of St. Louis county, for the breach of the covenant hereinbe- 
fore recited, committed by him in failing to pay the notes of 
Rowsey & Lynch to Poland & Henry. It was admitted that 
the agreement, of which the stipulation sued on formed a 
part, and which was executed beyond the limits of this State, 
was, by the law of the place where it was entered into, a 
joint and several contract. 

The circuit court ruled that the plaintiffs action was barred 
by the statute of limitations; whereupon the plaintiff took a 
non-suit with leave to move to set the same aside, and after 
an unsuccessful motion for that purpose the plaintiff appealed 
to general term, where the judgment at special term was af- 
firmed, and from that judgment he has appealed to this court. 

The ten years statute is undoubtedly applicable to the pres- 
ent action, and the only question presented for our determin- 
ation, therefore, is when did the plaintiff's cause of action ac- 
erne. 

If the covenant in question is simply a contract of indem- 
nity, then there was no breach thereof until the plaintiff suf- 
fered damages by the sale of his property, on the 8th of No- 
vember 1862, and his right of action was not barred. If. on 
the contrary, the covenant in question is not a contract of in- 
demnity, but an affirmative covenant to pay certain sums of 
money at specified times, then a right of action arose in favor 
of the plaintiff, upon the failure of the defendant to pay at 
such times; and in the absence of any designated time at 
which payment was to be made, the law will imply an obliga- 
tion to pay when payment should be lawfully demanded. 
The notes were certainly due, and their payment legally re- 
quired at the time of the rendition of the judgment against 
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the plaintiff and the defendant, on the 22d of February, 1856, - 
and if the covenant is such that a cause of action then aroge 
in favor of the plaintiff, in consequence of the failure of the 
defendant to pay said notes, the statute began to run at that 
time, and the plaintiffs action was barred. 

The legal effect of a covenant in all respects similar to the 
one on which the present action is founded, was considered 
and determined by this court in the case of Ham vs. Hill,(29 
Mo.; 275), though that case seems to have escaped the atten- 
tion of the counsel on both sides of this cause. That was an 
action on a bond executed by one partner to his co-partner, 
containing the following condition: “that, whereas the said 
John H. Hill having purchased the interest of the said James 
R. Ham, in the firm of Ham & Hill, in the carriage business, 
in the city of Boonville, Missouri, and has agreed with the 
ssid Ham toassume all partnetship liabilities of the said firm, 
incurred between the Ist day of April, 1858, and the Ist day 
of July, 1858, and to pay the same whenever payment is de- 
manded legally by the creditors of said firm; now, if the 
said Hill shall observe and keep said agreement, and pay said 
debts in manner and form above prescribed, then this bond 
to be void, otherwise to remain in full force. The breach al- 
leged was the failure of the defendant Hill to pay certain 
debts of the firm incurred within the period mentioned in the 
bond, payment of which had been legally demanded, and for 
which suit had been brought by the creditors of the firm 
against the plaintiff. 

It was the opinion of this court that the undertaking of 
the defendant in that case was not one of indemnity merely, 
but that “in promising to pay debts for which, as a firm they 
were jointly liable, the defendant thereby incurred an obli- 
gation which was violated, and for which a right of action 
accrued to the plaintiff when he failed to pay them on de- 
mand of the creditors.” 

In the matter of Negus (7 Wend., 499) cited in the opinion 
delivered in the foregoing case, Savage, C. J., in considering 
a covenant made by one partner to another, to pay the debts 
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of the firm, and also to indemnify the obligee, said, “When 
indemnity alone is expressed, it has always been held that 
damage must be sustained before a recovery can be had ; but 
where there is a positive agreement to do the act which is to 

. prevent damage to the plaintiff, there an action lies, if the 
defendant neglects or refuses to do such act; and where the 
covenant is both to do the act and to indemnify, we must re- 
sort to the intention of the parties.” 

These authorities are decisive of the point in issue here. 
The covénant in question is not one of indemnity, and a right 
of action for the breach thereof existed in favor of the plain- 
tiff, certainly, on the 22d day of February, 1856, if not be- 
fore; and the circuit court properly held that his action was 
barred. 

The judgment must therefore be affirmed. All the judges 
concur, except Judge Vories, who is absent. 





° 


Anprew F. Wuevan, Respondent, vs. Bernarp J. Reiity, 
et al., Appellants. 


1. Agency—Debt, payment of —Power to receive.— Authority to receive the whole 
of a debt embraces power to receive a part. . 

2. Note—Possession of warrants payment to possessor.—The facts of the posses- 
sion of a note and deed of trust, by an attorney to whom they are entrusted, 
is, presumptively, enough to authorize payment to the possessor. 

3. Tender— Waiver of informalities.—Refusal to receive an amount proffered 
6n the ground of insuffiviéney, is a waiver of any informalities in a tender. 

4. Trustee-Payment of note to—Semble, that under the present statute (see Wagn. 
Stat., 956, 33 14, 15,) parment to the trustee of a note secured by deed of trust 
is good. 

5. Tender—Payment of money into court—Equitable relief—When action is 
brought in equity, to set aside a sale under deed of trust, plaintiff does not 
lose the benefit of a tender made by failing to pay the money into court. The 
rule as to such deposit, has no application to suits brought for equitsble re- 
lief. 

6. Deed of trust—Condition that in default of part, whole debt becomes due—Ten- 
der—Sule—Bill to redeem—Terms of decree—Misconduct of trustee—Wheve 

by the terms of a deed of trust on failure to pay the interest notes as they 
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matured, the whole amount of principal and interest fortliwith became due. and 
the trustee was empowered to sell, and for default in payment of a portion of 
the interest notes, he proceeds to sell, the debtor may, on proof of tender to the 
trustee, before sale, of the amount then due together with costs accrued, have 
the sale set aside in equity, and the refusal of the trustee to receive the money 
may amount to oppressive conduct which will authorize a decree for that 
reason alone, regardless of the question of tender, on payment of the notes 
matured at the date of the decree and proper costs. 


Appeal from St. Louis Circuit Court. 
Krum § Madill, tor Appellants. 


I. The tender was not made to the holder of the notes 
(Cupples,) although he was known to the plaintiff and known 
to be the holder, and his residence and place of business were 
known. Plaintiffs agent, Keely, was informed that Krum & 
Patrick were not authorized to receive payment of the notes, 
and that they were not in their hands for collection. (See 
Berthold vs. Reyburn, 37 Mo., 580; Smith vs. Keels, 15 Rich. 
[S. O0.], 318.) 

Plaintiff failed to secure the benefit of his tender, if any, by 
not paying the money into court. (Daughdrill vs. Sweeney, 
41 Ala., 310.) 

In this case by the very terms of the deed of trust, the 
trustee, in case of defan!t in the payment of either of the 
notes, was authorized to sell. There is therefore no question 
touching his authority to advertise the property for sale. 
(Reddick vs. Gressman, 49 Mo., 382.) 

Certainly, he incurred an expense (cost of advertising) and 
he was entitled to compensation for what he had done. But 
the debtor, at no time, offered to pay the costs and charges of 
the trustee. 


Leverett Bell, for Respondent. 


The tender took away the power to sell under the deed of 
trust’ for the non-payment of these notes as fully as payment 
would have done. — 

By the terms of the deed of trust, the trustee was author- 
ized after a sale, to apply the proceeds upon the principal 
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note, but this only for the purpose of distributing the fund ; 
the principal note did not mature for any other purpose. 
(Morgan vs. Martien, 32 Mo., 488; Mason vs. Barnard, 36 
Mo., 38+.) 

SuxRwoop, Judge, delivered the opinion of the court. 


The case presented is this: In November, 1871, the plain- 
tiff owning certain lots in Stoddard’s addition to the city of 
St. Louis, executed jointly with John Whelan, a promissory 
note for $2,000 payable three years after date, together with 
interest notes for $100 each, maturing respectively in 6, 12, 
18, 24, 30 and 36 mouths. The deed of trust which to secure 
the debt conveyed the lots tothe defendant, Reilly, as trustee, 
was so drawn that in case of default made in the payment of 
any of the interest notes, ete.. then the whole amount of the 
debt secured should immediately become due and payable, 
etc.. etc. 

The note due in six months was paid, but those due in 
twelve and eighteen months, were not met at maturity. There- 
upon, the defendant, Cupples, who had become the owner 
of the notes by transfer from Clements, to whom they were 
first made parable, delivered the notes and deed of trust to 
a legul firm for the purpose of having the property properly 
advertised, and the sale superintended and completed. The 
advertisement was duly made, but the petition claims that, 
before the sale the requisite amount to pay the two interest 
notes, as well as expenses of advertisement, etc., were ten- 
dered to the attorney who held the notes, and also to the trus- 
tee prior to the sule, but were refused, and the property sold 
to the defendant, Cupples. The circuit court set aside the 
sale, and the defendants are appellants here. 

1. Some doubt was raised as to whether the attorney to whom 
the money was offered, was authorized to receive it, but we 
think his authority was shown with sufficient clearness. And, 
indeed, it is fairly inferrable from all the attending circum- 
stances. It is true that the firm of which he was a member, 
was not told in so many words, to collect the notes, but wis di- 
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rected to take such steps as to the advertisement and sale of 
the property, as necessarily implied the requisite authority to 
receive the money, especially when considered in connection 
with the continued possession of the notes down to and on 
the day of sale. The only conceivable object the owner of 
the notes could have had in view was the collection of his 
debt. unless we indulge the uncharitable conjecture that he 
desired the sale of the trust property at all events. The at- 
torney himself says that he told Keely at both interviews: 

“] was not authorized tu take his money, unless the note | 
fur $2,000 and the expenses of advertising were paid.” But 
the testimony of Keely and Curtis is not confirmatory as to 
any statements made restrictive of his authority. Now, if he 
Was authorized to receive the whole debt, his authority, if 
not specially limited, would clearly embrace the power to re- 
ceive a part thereof. (Pickett vs. Bates, 3 La. Aun., 627; 
Williams vs. Walker, infra.) 

The fact of the possession of the notes and deed of trust by 
the attorney, to whose firm they are proven to have been in- 
trusted, was, presumptively, enough to authorize a payment 
to the possessor of the nutes. (2 Green|. Ev., § 65; Owen 
vs. Bander, 1 Bos. & Pull., 101; Cone vs. Brown, 15 Rich., 
262; Sto. Ag., §$ 98,104; Williams vs. Walker, 2 Sandf. Ch, 
325.) And nothing is observed in the evidence to overthrow 
the ordinary inference deducible from such possession. And 
it was certainly competent to make a tender of the money to 
the person to whom its payment would be lawful. 

2. If there were any informalities attendant on the act of 
tendering the money to the attorney, they were clearly waived 
by his refusal to receive the amount proffered unless the 
principal note was also paid. * (Berthold vs. Reyburn, 37 Mo., 
586; 2 Pars. Cont., 645; Cole vs. Blake, Peake, 179, cas. 
cit.; Bull vs. Parker, 2 Dowl. (N.8.) 345; Riehardson ve. 
Jackson, 8 M. & W., 298.) 

And the same remarks are applicable to the refusal 
of the tender by the trustee on the day and place of sule. He 
was tendered $300 which Curtis had in his hand, who cffered 
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to pay “the interest notes.” Reilly refused to receive the 
money, Which was ample in amount to pay the interest as 
well as all legal costs which had accrued, not on the ground 
that his costs were not tendered, but because the “ principal 
note” wus not also paid. 
3. It is objected here that, as the holder of the notes, Cup- 
ples, was present at the sale, the tender, if otherwise valid, 
should have been made to him, and could not be made to the 
‘trustee. In respect to this, it is sufficient to say that, although 
‘ the statute as it formerly stood, (R. C. 1845. § 22) did not 
admit of the reception of the money by the trustee, yet by 
subsequent statutes the law has been, it would seem, so 
changed in this particular, as to make payments to a trustee 
good. (R.S.,1855, p. 1091, §§ 21,22; Wagn. Stat., 956, §§ 
14,15.) The power of the trustee in this regard. however, 
is unimportant in consequence of considerations hereafter ad 
verted to. 
+. But it is claimed that the plaintiff has lost the benefit of 
his tender, by failing to pay the money into court. No ob- 
jection on this score was made in the court below, and if 
made, would hardly have been tenable. The proposition is 
doubtless a correct one when applied to a formal plea of ten- 
der in an action at law brought to recover a debt (2 Green). 
Ev., § 600); but is scarcely applicable to a case of this kind, 
where no recovery of money is asked on either side, but equi- 
table relief, on the ground that the sale should not have oe- 
curred under the circumstances detailed in the petition, and 
established by the evidence. And this being a proceeding 
in equity, will be governed by rules and principles prevalent 
in those courts where relief of that character is prayed. Among 
those rules, having application here, is one to ve presently 
mentioned. The true meaning of the rule whose frequency 
of invocation would seemingly argue a better knowledge of 
its import, that “he who seeks equity, must do equity ” is 
simply this: that where a complainant comes before a court 
of conscience invoking its aid, such aid will not be granted 
except upon equitable terms. These terms will be imposed 
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*as the price of the decree it gives him.” The rule “decides 
nothing in itself,” for vou must first inquire what are the 
equities which the plaintiff must do in order to entitle him 
to the relief he seeks. (Hanson vs. Keating, 4 Hare. 1; Nee- 
som vs, Clarkson, Id., 97; Phillips vs. Phillips, 50 Mo., 608; 
Erwin vs. Blake, 8 Pet., 18; Sto. Eq. Jur., § 64, and cases 
cited.) Thus where a husband comes into a court of equity 
for relief us to any property of his wife, which he claims jure 
mariti, he will be obliged to submit to the terms of the court 
by making suitable provision for her, or else assistance will 
be denied him. Sv also, if a borrower of money on usurious 
interest seeks the cancellation of the instrument which evi- 
dences the debt, equity refuses its aid unless upon the con- 
dition that payment be made the lender of what is bona fide 
due him. The above are only a few out of a large number 
of examples which might be cited in illustration of the rule 
referred to, which finds its application, not in questions of 
pleading, nor by what the plaintiff offers to do therein. but 
in the form and frame of the orders and decrees, both inter- 
locurory and final, whereby equitable terms are imposed us a 
condition precedent to equitable relief granted. 

In Quin vs. Brittain, (1 Hoff. Ch’y, 353) the objection was 
made, that in the bill (which was substantially a bill to re- 
deem) there was no offer to pay the amount due. But it was 
held that this was not essential, and the reasons given were, 
that on such a bill no decree would go for the payment of the 
amount personally ; that if the amount found due were not 
paid, there would be a decree for dismission of the bill, which 
would operate as a foreclosure. (Bishop of Wincbester vs. 
Paine, 11 Vesey, 194.) 

And the same theory evidently dictated the decree before 
us, which requires the payment within thirty days (after the 
decree or its affirmance) of the two interest notes, and the 
one which had meanwhile matured, as well as the costs at- 
tending the advertisement and sale of the premises in ques- 
tion. Now, if it was not necessary to offer to pay the amount 
due in the case of Quin vs. Brittain, supra, wiich is auala- 
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us to the case at bar, since a decree of dismission here 
would be attended by similar determinated results, and as 
the offer to pay ina plea of .tender was as essential as the 
production of the money in court (2 Greenlf. Ev., supra) it 
would seem to follow that the production of the money in 
court in a cause of this sort, might as readily be dispensed 
with, and on the same grounds as the offer referred to. In 
short, as the offer to pay was unnecessary, so also was its 
accompanying incident, the payment itself into court. 

The furegving considerations clearly indicate how widely 
variant equitable is from legal procedure, and induce the be- 
lief, that whatever the necessity for bringing money into 
court on a strictly technical plea of tender, where the action 
looks alone to a mere pecuniary recovery, such necessity has 
no existence and consequently furnishes no criterion in an 
instance like the present. 

But laying all points of mere technical tender aside, the 
decree below may well be upheld on the ground of the op- 
pressive conduct of the trustee. He knew the amount of 
costs due him, and yet, when an amount sufficient to cover 
them, as well as the matured interest notes, is offered, his 
lips are sealed, except to refuse the amount offered. unless the 
principal note was paid. He knew also, if he knew the 
requirements of his position, that the default in the payment 
of the interest notes was cured by the sum offered him, and 
therefore that payment of the $2,000 note should net have 
been demanded. He was apparently, however, more desirous 
of pressing than of preventing a sale of the property intrusted 
to his charge, and seems to have been oblivious to the obli- 
gations which evident duty imposed, binding him with equal 
force to the interests of either party. That duty clearly re- 
quired that he should have afforded every reasonable facility 
in order to have had the matter adjusted, and thus have pre- 
vented the pending sale. But 1 will not enlarge on the du- 
ties of trustees ; the theme is threadbare. 

The judgment is affirmed. Judge Vories absent; the 
other judges concur. 









ST. LOUIS. 





ees 


Kenrick v. Cole, Exee’r. 





——— 


Perer Ricuarp Kenrick, Appellant, vs. Grorer B. Coxg, 
Executor of Mary L. Lamargqut, e¢ al., Respondents. 


1, Mortmain—Constitution—Will, probate of—Rejection of clause in—Failure 
to (ry issues touching other clauses—Parol testimony showing bequest to be for 
benefit of church.—Prior to the adoption of the Constitution of 1865, a will 
was framed containinga bequest to “Peter Richard Kenrick, archbishop of Mis. 
souri,” and after the adoption of that instrument the clause was altered so 
that the bequest by its terms was to “Peter Richard Kenrick.” The will was 
admitted to probate, except this cluuse, which was rejected, and from the ae. 
tion of the probate court appeal was taken by the devisee, It appeared from 
parol testimony that the bequest was made in both instances with the same 
intent, viz, for the benefit of the Roman Catholic Church, and that its phrase. 
ology was altered lest it might be annulled under the provision of the consti- 
tution touching devises to religidus sects. (Art. I, 313.) Held, 1st, that as 
the devisee was not prejudiced in his rights thereby, he could not complain 
that the whole will was not admitted to probate; 2d, that the provision of be. 
quest in the second will was an attempt to evade the prohibition of the consti- 
tution, and therefore a fraud upon the policy of the law, and hence, 3d, that 
parol testimony showing such intent and purpose was competent. 

. Wills—Bequest made in evasion of law—Parol testimony as to intent and pur. 
pose of bequest.—Parol testimony is proper to show that a bequest absolute on 
its face is in fact made in trust, when the trust is in violation of the policy of 
the law, and the bequest is made absolute in terms in order to evade the law, 


Appeal from St. Louis Circuit Court. 
4. J. P. Garesche, for Appellant. 


I. The proceedings in the circuit court are in the nature 
of an appeal from the probate court and a trial de novo ; hence 
the issue and the final judgment must be the same. (Wagn. 
Stat., 1868, § 29; Harris vs. Hays, 53 Mo., 94.) Therefore 
in the provate court the whole will must be probated, though 
there are objectionable clauses in it. (Dayton’s Surrogate, p. 
58; Redf. Wills, § 4, p. 51, vol. 3 ; Lorieux vs. Keller, 5 lowa., 
201; 10 Rich., S. Car., p. 193.) 

If. At all events the evidence of a secret trust should have 
been excluded, because declarations cannot vary the ex- 
press terms of the will. (Claggett vs. Hall, 9 Gill. & J., 
92; Dickenson vs. Dickenson, 2 Murph., 279; Avery vs. 
Chappell, 6 Conn., 274; Bonner vs. Storm, 1 Sandf. Ch. R., 
861; Judy vs. Williams, 2 Ind., 449; Gifford vs. Dyer, 2 R. 
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I, 90; Sparks vs. De la Guarra, 14 Cal., 110. Davis vs. Davis, 
8 Mo., 58; Cowgill vs. Gregory, 19 Mo., 416; Gibson vs. 
Gibson, 24 Mo., 227; Cawthorn vs. Haynes, 24 Mo., 236; 
Bradley vs. Bradley, 24 Mo., 316; Tingley vs. Cowgill, 48 
Mo., 296 ; Goode vs. Goode, 22 Mo., 524; Negro, Caesar, vs. 
Chew, 7 Gill. & J., 130; Stephen vs. Walker, 8 B. Mon., 603.) 
And as it here refers to land, such a trust, if not in writing, 
must at least be proved by written testimony. (Lane vs. 
Ewing. 31 Mo., 75.) 

III. Mere words of recommendation are not imperative, 
and hence, even if the alleged trust had been declared they 
would not invalidate the devise, hecause not binding on the 
devisee. (Pennock’s Est., 20 Pa., 280; Lane vs. Ewing, 31 
Mo.. 87.) 

IV. The plaintiff, even upon proof made by defendants, 
was entitled to recover. Paragraph 9, Art., 1 of the Constitu- 
tion guarantees freedom of worship and liberty of conscience, 
hence, § 13, Art. [., was intended only to restrain perpetuities. 
(Thompson vs. Newlin, 8 Ired. Eq., 41; Lomax vs. Ripley, 
3 Smals & Gifford, 78.) 

V. Finally, even if the bequest be fraudulent, respondents 
no more than Mary Lamarque can invoke equity to set it 
aside. (Over vs. Howard, 11 Mo., 427.) 


Glover § Shepley, tor Respondents. 


I. The 10th clause of the will rejected by the county court 
and which is sought to be probated in this proceeding, was 
made upon a secret trast between the testatrix and Arch- 
bishop Kenrick, as such, for the use and benefit of the church 
in violation of law, and was void. (Const. Mo., Art. I, § 13.) 

Under similar provisions of law, prohibiting certain classes 
of trusts, the trusts when created, and the estates npon which 
they have been engrafted, have always been held void as 
against the heirs of the devisor or other interested parties. 

It is contended here, that thongh the trust is void the dev- 
isee can hold the property to his own use. But if this was 
allowed the prohibiting law would bea nullity. It would 
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place the property in the possession of the church in defiance 
of the constitution. (Boron vs. Statham, 1 Eden, 508; Muckle. 
ton vs. Brown, 6 Ves., 52; Strickland vs. Aldridge, 9 Ves,, 
516; Paine vs. Hall, 18 Ves., 475; Edwards vs. Pike, 1 
Eden, 267; Russell vs. Jackson, 10 Hare, 204; Barrow vg, 
Green, 3 Ves., 152.) 

Bishop Kenrick expressly assented and agreed to use this 
devise for an illegal, unconstitutional purpose. That made 
the devise to him void. (McLean vs. Wade, 41 Pa. St., 266; 
Miller vs. Porter, 52 Pa. St., 292; Price vs. Maxwell, 28 Pa. 
St.. 23.) 

II. The 10th clause being null and void, it should not be 
probated. (Redf. Law of Wills, [Part 2, Legacies and Execn- 
tors] t. p. 43; Barton vs. Robbins, 3 Phil., 455, note 6; 
Beale vs. Plume, 1 P. Will., 388; Allen vs. McPherson, 1 
H. L., 191; Billinghurst vs. Vickers, 1 Phil., 187; Hill vs 
Burger, 10 How. Pr., 264.) 


Waener, Judge, delivered the opinion of the court. 


This was a proceeding by the plaintiff to establish the tenth 
clause of the will of Mary L. Lamarque, deceased. It seems 
that when the will was originally presented to the probate 
court all the other clauses were duly probated, but the tenth 
was rejected as being illegal and void. The validity of that 
clause is now the question presented for our determination. 
It reads as follows, to-wit: 

“10. All the remainder, rest aud residue of the estate, real, 
personal and mixed, whereof I shall die seized, entitled or 
possessed, including herein also everything which, though 
herein disposed of, may by lapse, or other failure in intend- 
ments of law, be regarded as undisposed of, I give, bequeath 
and devise to Peter Richard Kenrick, of the city and county 
of St. Louis, Missouri, constituting him my residuary lega- 
tee.” 

The court below refused to establish the clause, and found 
for the defendants on the ground that the bequests and de- 
vises contained therein were made contrary to the constitution 
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of this State, forbidding “any gift, bequest or devise for the 
support, use or benefit of any minister, public teacher or 
preacher of the gospel as such, or to any religious sect, order 
or denomination.” 

The evidence in the case shows that, prior to the making 
of the present will, the testatrix made another will contain- 
ing a devise to Peter Richard Kenrick in his official capacity 
as archbishop of the Roman Catholic church, for the benefit 
of the church. After the adoption of the constitution of 
1865 the prior will was canceled, and the present will was 
made, containing the tenth clause, in favor of Peter Richard 
Kenrick as an individual, but with the same intent as ex- 
pressed in the former will. 

About this there is no controversy. Mr. Fox, who was the 
pastor of the testatrix, and who made out the memoranda at 
her request, for drafting the will now in controversy, says, 
that the intention of the testatrix in making Peter Richard 
Kenrick her residuary legatee was the same as whien she be- 
queathed him a certain amount in her former will, as arch- 
bishop of St. Louis; that while she gave the legacy to him 
absolutely, it was well known that she would not have made 
him her residuary legatee if he had not been the archbishop 
of St. Louis, and a Catholic clergyman. The witness further 
testified, that, in answer to a letter he wrote to the arch- 
bishop in reference to the will of the testatrix, the archbishop 
said that he would accept of any bequest she might make 
him, and he would act ina manner cungenial to her wishes 
and suggestions. 

Mr. Garesche testified for the plaintiff, that he drew both 
wills, and that after the adoption vf the constitution of 1865, 
fearing that the provisions of the former will would be an- 
nulled, so far as its residuary clause was concerned, he noti- 
fied testatrix that it would be better to change it. An inter- 
view then followed between him and Father Fox before any- 
thing was done, and he told him that the will in its then 
shape would give rise to litigation ; that, of course, a Catho- 
lic priest or archbishop would be bound to administer the 
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property to Catholic uses and for charitable purposes, and he 
bound in conscience to do good with it, and he therefore 
advised, if the testatrix had confidence in the archbishop, that 
she should revoke the first will and make a new one, giving 
the legacy to him absolutely, divested of every trust; that 
he knew her wishes in respect to its disposition, but she 
would have to trust unreservedly to him. 

Peter Richard Kenrick was sworn in his own behalf, and 
he testified that he made no definite promise to the testatrix 
of any kind; that he did say to Father Fox that he would 
carry out her desires as expressed in the former will ; that he 
recollected the purposes for which the bequests were made 
in the former will, and that his conversation with Fox was to 
secure the bequests from the operation of the new constitn- 
tion ; that he did say that he would carry out her intentions, 
and if he could obtain the property he would do so. 

Upon this evidence the court found that the tenth clause 
was made for an illegal purpose and with the intent to evade 
the prohibitions of the constitution. 

It is first argued here for the appellant, that the proceeding 
in the circuit court is in the nature of an appeal from the 
probate court, and requires a new trial of all the issues, and 
that in the probate court the whole will should be passed 
upon, though there might be objectionable clauses. Tliere 
is no direct precedent bearing upon the question in this 
State. Redfield says that it is customary in the English prac- 
tice to exclude portions of the will from probate, when they 
do not legitimately belong to the instrument, as for instance, 
where they are illegal or fraudulent, and he is of the opinion 
that there is no reason why the same course should not be 
pursued here. (3 Redf. Wills, 2 ed., 52, pl. 2.) 

Be that as i: may, so far as the plaintiff is concerned there 
is nothing in the point, for he now comes into court seeking 
to establish this tenth clanse, and that is the only thing put 
in issne, and he has the full benefit of every question bearing 
npon it. No adjudication made upon the rest of the will has 
the least tendency to prejitdice his rights, and he has been 
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rmitted to introduce the same evidence and make the same 
defense that he would have done had the whole will been 
before the court. But as a question of plain, practical com- 
mon sense, it is not easy to perceive why a void clanse in a 
will should be probated in order that another proceeding 
should be instituted to annul it. The court by its verdict 
has found, as a matter of fact, that the testatrix made her be- 
quest to the plaintiff for the purpose of evading the policy of 
the law as shown in the constitutional restrictions. But it is 
objected that parol testimony is inadmissible to show the in- 
tentions of the testatrix and the legatee, where its effect 
would be to vary the terms of the written instrument; that 
an absolute devise or bequest in a will cannot be changed 
into a trust by extrinsic evidence. This objection is founded 
upon a wrongful application of a well-known rule of law. It 
is competent to attack every written instrument for fraud, 
and that fraud may be shown by parol testimony. A fraud 
upon the policy of the law, like all other frauds, may be 
shown, and will be set aside. An evasion of the law isa 
fraud upon its policy. It is an attempt to do indirectly what 
is directly forbidden. This case is a good illustration. It 
is contended that the plaintiff, as devisee, can hold the prop- 
erty to his own use. But he frankly says that if he obtains 
the property he will carry ont the wishes of the testatrix. 
If this were allowed, the prohibiting law would be a nullity. 
It would place the property in possession of the church in 
defiance of the constitution. Courts have always intervened 
to prohibit such practices, and to prevent such evasions of 
the law. 

But it is unnecessary to pursue this question further, as 
the same point has been fully discussed at the present term 
in Jn re Schmucker Estate, post, p. 592, to which reference is 
made, and which is decisive of this case. 

The judgment must be affirmed. The other judges concur 
except Judge Vories, who is absent. 
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Jouy Wurtan, Respondent, vs. Burnarp J. Reitxy, et qi,, 
Appellants. 
1. Whelan vs. Reilly, anée p. 565, affirmed. © - 
Appeal from St. Louis Cirewit Court. 


Suerwoop, Judge, delivered the opinion of the court. 


This ease differs in no respect from that of Andrew F, 
Whelan against the same defendants decided at the present 
term, and for like reasons the judgment will be aftirmed, 
Judge Vories absent, the other judges concur. 





Awn A. Eysrra (formerly Ann A. Haptey) ef al., Plaintiffs 
in Error, vs. Joun P. Caretiz, Defendant in Error. 


1. Evidence— Deed—Consideration—Proof to show other than that named— What 
required.—To show that the consideration for a deed was other than that 
named in it, the evidence must be of the most clear and satisfactory character, 

2. Husband and wife—Agency— Estoppel.—An unauthorized arrangement by her 
husband in reference thereto, will not estop the wife from asserting a claim. 

3. Agency of husband for wife—Proof, what requisite.—To establish an ageney 
of the husband on behalf of the wife, the evidence must be cogent and streng 
and more satisfactory than would be required between persons occupying dif- 
ferent positions. 


Error to St. Louis Circuét Court. 
RR. H. Musser, for Plaintiffs in Error. 


Henry C. Berry, for Defendant in Error, cited Jackson 
vs. Stephens, 16 Johns., 110; 2 Sm. Lead. Cas., 751, and 
note; 33 Mo., 555; Babcock vs. Booth, 2 Hill., 181; Maguire 
vs. Maury, 1 B. Mon., 221; 2 Kent. Com., 168-179; 7 Barb. 
388; 1 Greenl. Ev., 33; Herm. Estop., 269, § 248. 


Waensr, Judge, delivered the opinion of the court. 


Plair.tiff's action is founded on an alleged indebtedness to 
her by the defendant, growing out of the sale and convey- 
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ance of certain lands lying in the State of Illinois. It is 
elaimed that she and her husband, now deceased, executed 
the deed for the consideration of three thousand dollars, which 
was to be paid to them, and for which this suit is brought, 
and that the land was her sole and separate property. De- 
fendant admits that the consideration named in the deed was 
three thousand dollars, but says that its receipt by the gran- 
tors was acknowledged therein, and for a further defense says, 
that, at the time the land was conveyed to him, it was about 
to be sold under a mortgage or deed of trust made by plain- 
tiff and her husband, for about twelve thousand dollars, and 
that plaintiff's husband repeatediy called on defendant to in- 
duce him tq pay off the notes, representing that the land was 
worth greatly more than the incumbrances upon it, and 
that it was finally agreed between them that the defendant 
should pay off the incumbrances, and if plaintiff's husband 
should be able within ten years to find a purchaser at a higher 
price than the whole mortgage debt, then defendant would 
give one-half of such excess in price to the said husband. He 
also says that the three thousand dollars mentioned in the 
deed was merely a nominal consideration, it being claimed 
that the lands were worth that amount in excess of the obli- 
gations assumed by him. It appears in the record that, at 
the time the lands were sold and conveyed, Hadley, the plain- 
tiffs husband claimed the lands as his own by virtue of a con- 
veyance from plaintiff, but it is admitted here that the deed 
was a nullity, and the whole chain of title was of record, 
showing that it was vested in the plaintiff. The defendant 
was not acquainted with the plaintiff, and the negotiations 
were all conducted with the husband, on the hypothesis that 
it was his land. There was no evidence to show that plaintiff 
was at all cognizant of or had any knowledge of the pretended 
agreement set up by the defendant. Defendant and his son 
both testified to the agreement that, they say, was made with 
Hadley, and a paper was introduced, signed by him, in which 
it was stated that he agreed to sell to defendant the farm ; 
defendant agreeing to take up five notes of $2,100 each and in- 
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terest, and to give him the opportunity to redeem by his re. 
funding what defendant might have paid, and dividing pro. 
ceeds when sold. On the corner of this agreement are marked 
the figures “$14,000.” This agreement, though found among 
the papers, is not copied in the bill of exceptions, and is not 
properly a part of the record. But, if we take it into con. 
sideration, we cannot see that it helps the defendants. It ig 
dated on the 15th day of June, 1868, and the deed was not 
made till the next day, the 16th, and not acknowledged til] 
the 18th, three days thereafter. The deed was a later instru. 
ment, the solemn act of all the parties, and says nothing about 
the conditions. Besides, inferentially at least, both instra- 
ments show the same consideration. , 

The five notes of $2,100 each, we may reasonably presume, 
with interest, amounted to about $11,000; add to this the 
three thousand dollars inserted as the consideration in the 
deed, and it will make the sum of $14,000, which we find 
marked on the written agreement. This is a strong circum- 
stance to show what was contemplated, and in the minds 
of the parties. But the deed afterwards made and exe- 
cuted sets ont the whole consideration, to-wit: three thousand 
dollars, to be paid plaintiff and her husband, and the assump- 
tion by the defendant of the incumbrance on the property. 

The character of the deed could only be altered by the 
most clear and satisfactory testimony. (Worley vs. Dryden, 
57 Mo., 226.) No attempt is made to bring any knowledge of 
the pretended agreement home to plaintiff and therefore no 
principle of estoppel can apply, for she did nothing to invoke 
it. An unauthorized arrangement made by her husband 
could not deprive her of her property. No agency can be 
implied, for the rule is, that to establish an agency for the 
wife on the part of the husband, the evidence must be cogent 
and strong, and more satisfactory than would be required be- 
tween persons occupying different relations. (2 Bish. Mar. 
Wom., § 396; Rowell vs. Klein, 44 Ind., 291 ; McLaren vs. 
Hall, 26 Iowa, 297. Plaintiff was a party to nothing but the 
deed, and hence she is bound only by its terms. She and the 
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defendant agreed upon the consideration, and that was that 
she was to receive three thousand dollars in cash, and defend- 
ant, in addition, was to pay off the incumbrances against the 

roperty. The latter part of his obligation he has discharged, 
but the $3,000 he has never paid and plaintiff is entitled to 
jt. Tie judgment at special term was for plaintiff, but that 
was reversed at general term. 

The judgment at general term will now be reversed, and 
that at special term aflirmed. 

Judges Naptou aud Sherwood concur. Judges Vories and 
Hough absent. 





Rosere Campsett, Exrc’r or Davin Ranxin, Dac’p, Res- 
pondent, vs. Narnan D. Atien, Appellant. 


1. Action to quiet title—Plaintiff’s possession.—Unless plaintiff in an action to 
quiet title, is in possession at the time of commencing his suit, he cannot re- 
cover. 

2. Instruetion— Evidence—Refusal.—Instructions not based on evidence, are 
properly refused, 


Appeal from St. Louis Circuit Court 


A. Mclihenny. tor Appellant, cited Von Phul vs. Penn, 31 
Mo., 333 ; Rutherford vs. Ullman, 42 Mo., 218. 


Stuart d& Wieting, for Respondent. 
Waenerr, Judge, delivered the opinion of the court. 


This was an action brought under the provisions of the 
statute (Wagn. Stat., 1022, § 53), to compel defendant to in- 
stitute a suit for certain real estate, which, it was alleged, he 
set up some claim to. An order having been made by the 
court, and summons issued and served, the defendant appeared 
and stated in his answer that he did claim the property ad- 
versely to the plaintiff, and there was a denial that plaintiff 
was, or ever had been in the possession of the premises. 
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The cause was submitted to the court without the inter: 
vention of a jury, and a judgment was rendered for plaintiff, 
ordering defendant to commence his action to settle the title 
within a prescribed time. The question of plaintiff's posses. 
sion is the only point presented to this court. Unless he wag 
in possession at the time of commencing this proceeding, hig 
action cannot be maintained. (Statute, supra ; Von Phul vg, 
Penn, 31 Mo., 333; Rutherford vs. Ullman, 42 Mo., 216.) 

The plaintiff claimed title, and also possession as executor 
and devisee of David Rankin, deceased. but the will is not 
copied in the bill of exceptions, nor does it appear to have 
been given in evidence. He is, however, spoken of as devisee 
and we must therefore assume that by the terms of the will 
the title was vested in him. 

To show possession, David Rankin, on the part of the plain- 
tiff, testified that the land was fenced: by the heirs of David 
Rankin, deceased, at the request of the plaintiff, and that it 
was paid for ont of the funds of the estate; that the estate 
had been finally settled when the fence was put up, but that 
the land in controversy was not at that time distributed or 
sold by plaintiff, and that he still held it under the will, and 
that the fence was made for him. Another witness testified 
to substantially the same facts. There was also evidence go- 
ing to show that part of the fence had been removed, but 
that a portion of it still remained. 

Defendant asked three instructions, one of which was given 
and two refused. The one given is not copied in the record, 
and we would be entirely justified in affirming the judgment 
for that reason, as the presumption is that the court declared 
the law rightly, and as the defendant took the appeal, it was 
his duty to see that the transcript was perfect and complete. 

But the two instrnetions refused were rightfully refused. 
The first was that, if the possession was by means of a fence 
inclosing the premises, and was taken by means of such fence 
by the Rankin’s heirs, and paid for by them. then such pos- 
session was their possession, and not the plaintiff's. There 
was. no evidence to support this instruction. 
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The testimony had no tendency to show that the Rankin 
heirs took the possession by means of the fence, or that they 
paid for making it. On the contrary, it showed that the 
fence was made by the heirs of Rankin at the request of the 
plaintiff and for him, and that he paid for it ont of the funds 
of the estate, and that the title at the time was vested in him, 
and they were simply acting as his agents. 

The second instruction declared the law to be that, if the 
plaintiff had made final settlement of the estate of David 
Rankin, deceased, he had no longer charge of the estate, and 
although consenting tothe taking possession of the premises 
by the heirs of said Rankin, such possession was not his pos- 
session, unless he employed the party taking possession tu do 
so in his name and for him. This instruction is also objec- 
tionable as being contrary to the evidence. 

The final settlement had nothing to do with plaintifi’s rights. 
The proofs show that he held as devisee. There was no evi- 
dence about his consenting to the taking of possession by the 
Rankin heirs, for they did not take possession at all. ‘They, 
acting for him and at his request, built the fence, and that is 
the whole case. 

Judgment affirmed. Judges Napton and Sherwood con- 
cur. Judges Vories and Hougi: absent. 





Samvurt OCurreies, Defendant im Error, vs. ANDREW WHELAN, 
et al., Plaintiffs in Error. 
1. Agency—Unauthorized sale by clerk—Ratification of prior acts.—Where a 


merchant’s clerk makes sales, receives payment and gives receipts in the name 
of his emplover, with the sanetion of the latter, or the merehant in any man- 
ner holds him out to the community as his agent for those purposes, he cvan- 
not recover dumages for the value of goods sold without his authority afier- 
wards, in the same course of trade. But to apply this rule to a ease where a 
purchasing clerk having been employed in a single instance to make « <ale, 
fifteen months afterward made another wholly unauthorized one, was held to 
carry the doctrine to an unwarranted extent, especially where the price asied, 
and other circumstances of the sale were such as should have aroused the 
suspicions of ordinarily prudent persons. 
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Error to St. Louis Circuit Court. 


Bell & Thompson, for Plaintiffs in Error, cited in argument 
Deiwun vs, Atchison, 14 Mo., 543; Smith’s Mere. Law, 170; 
1 Pars. Contr., 39-40 & 440; Rice vs. Groffman, 56 Mo., 434; 
Hazard vs. Treadwell, 1 Str., 506; Todd vs. Robinson, 1 
Ryan & M., 217; Gilman vs. Robinson, Id. 226; Dyer vs, 
Pearson, 3 B. & C., 38; Cruzan vs. Smith, 41 Ind., 288. 


Krum § Madiill, for Defendant in Error. 


Waener, Judge, delivered the opinion of the court. 


This was an action brought for the recovery of the value 
of certain personal property, consisting of 11,800 seamless 
bags. alleged to have belonged to the plaintiff, and to have 
been converted by the defendants. The evidence substan- 
tially showed that the plaintiff was a merchant doing busi- 
ness in wooden ware and willow goods, and that during the 
years 1870 and 1871, he had in his employment one Damon, 


who was a elerk and purchasing agent, and that between July 
Ist, and December 81st, 1871, Damon at various times bought 
twenty-eight different lots of seamless bags from different 
firms, amounting in all to 11,800, and had them charged to 
plaintiff whose cashier paid for them ; that Damon never took 
the bags to plaintiff's store, but procured private conveyances 
and took them to the defendants. Damon bought the sacks 
for 32 and 32 1-2 cents and sold them to defendants at 20 
cents for the first lot, 18 cents for some of the subsequent 
ones, but the most of them he disposed of for 15 cents. The 
defendants paid him the money, and he appropriated it to 
his own use. 

For the plaintiff, the court instructed the jury that a larceny 
or embezzlement of property did not pass the title to it to the 
thiet, or those elaiming through him; and that no one could 
transfer to another a greater interest in the property then he 
possessed, 

The jury were further instructed that if from the evidence 
it appeared that Damon wrongfully and fraudulently took 
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and carried away the bagging from the stores of Bemis, Chase 
& Drew with the intent to convert the same to his own use, 
and make it his property without the consent of the owner 
thereof, then such taking and carrying away constituted a 
larceny of the bagging, and if Damon afterwards sold the 
bagging to defendants without the knowledge or consent of 
plaintiff, the owner thereof, and defendants afterwards sold 
the same and converted the proceeds to their own use, they 
acquired no title to the bagging through their purchase, and 
they were liable for the market value of the bagging at the 
time of the conversion. 

Defendants asked four instructions which were all refused. 
The first told the jury, that if they believed from the evidence 
that Damon was in the plaintiffs employ, as his clerk, and 
as such was authorized by him to sell for him and in his name 
the sacks, and receive and receipt for the proceeds, then plain- 
tiff could not recover. The second declared, that if Damon 
was in plaintiff's employ as his clerk, and in seliing to the 
defendants the sacks, he was acting in the usual course of his 
employment as such clerk, what he did in selling and receipt- 
ing for the sacks in plaintiffs name, was binding upon the 
plaintiff, and he could not recover. The third instruction 
asserted the proposition that if plaintiff in the year 1870 and 
1871 held out and accredited to the world Damon as his agent, 
and by so holding him out defendants were led to deal with 
him, believing him to be the authorized agent of plaintiff; 
and Damon, under cover of such holding out, sold the sacks 
mentioned to defendants in plaintiff's name, and received 
payment for them, and receipted for such payment, then 
plaintiff was not eptitled to recover, if defendant acted in 
good faith, and was guiltless of any part in the fraud prac- 
ticed by Damon on his employer. 

The fourth instruction was to the effect, that if Damon was 
in the employ of plaintiff in “1870 and 1871, as a clerk, and 
as such clerk he, prior to the sale of the sacks in controversy, 
sold for plaintiff to the defendants a lot of sacks, and collected 
the money on the sale and receipted for the bill; and plain- 
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tiff never informed the defendants that Damon had no an. 

thority to sell his goods und collect the proceeds, and the 

sacks were bought by defendants of Damon who claimed to 
act for plaintiff, under circumstances which were calculated 
to lead defendants to believe that he was acting for plaintiff 
in such sales, then the plaintiff could not recover. 

There was a verdict and judgment for the plaintiff. 

Tliere is no question in regard to the correctness of the 
ruling in refusing the first two instructions, as there was no 
evidence to warrant them. The testimony shows most clearly 
that Damon had no authority to sell the sacks or anything 
else for the plaintiff, and that he was not acting in the usual 
course of his employment. His duties were entirely those 
of a purchasing clerk, and he had no authority, nor was it 
usual for him to go outside and sell articles or commodities, 

/ In the case of Rice vs. Groffman (56 Mo., 434). it was held 
/ that where a party has so acted, that another is led to believe 

|} in the right of a third person to act as his agent, if any loss 
| occurs by reason of any act of the supposed agent, the loss 
must fall on him whose conduct caused the mistake. 

/ By permitting another to hold himself out to the world as 
hhis agent, the principal adopts his acts and will be held bound 
e the person who gives credit,thereafter to the other, in the 

capacity of hisagent. Thus, where a person sent his servant 

to a shop keeper for goods upon credit, and paid for them 
afterwards, and sent the same servant again to the same place 
fur goods, and with money to pay for them, and the servant 
received the goods, but embezzled the cash, the master was 
held answerable for the goods, for he had given credit to his 
servant by adopting his former act. So, where a broker had 
usually signed policies of insurance for another person, or an 
agent was in the habit of drawing bills on another, the au- 
thority was implied from the fact that the principal had 

assumed and ratified the acts; and he was held bound by a 

repetition of such acts, where there was no proof of notice of 

any revocation of the power, or of collusion between a third 
party and the agent. It is the prior conduct of the principal 
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that affords just ground to infer a continuance of the agency 
in the particular business. (2 Kent. Com., 615; Whart Ag., 
§ 40.) 

Now, the third and fourth instructions are intended to as- 
sert essentially the same principle, but they cannot be sus- 
tained in this case, although undoubtedly good as abstract 
propositions of law. They are speciously designed to apply 
to transactions which have no necessary or legitimate con- 
nection. They both connect the years 1870 and 1871, and 
unless a single dealing that took place in the early part of 
the former year, can be made to connect with the fraudulent 
acts of the latter year, there can be no pretense that the de- 
fendants have any valid defense. 

It appears from the evidence that in April, 1870, the plain- 
tiff purchased a lot of sacks, some of which did not suit him, 
and he authorized Damon to go ont in the market and sell 
them for him. Damon sold them to the defendants and re- 
ceipted the bill, and defendants gave to plaintiff their check 
for the money. This is the only instance in which Damon 
was emploved to conduct or carry ona sale. There was no 
continuation of the employment, nor was there anything 
- further to’show that he was empowered to act in that line. 
In July, 1871, some fifteen months after the forgoing trans- 
action, he commenced buying the bags now in controversy on 
plaintiff's credit, and selling them to the defendants. For 
the first lot he receipted in plaintiffs name, but that pretense 
was soon dropped, and he gave the receipts thereafter in his 
own name, and received the money and appropriated it to 
his own use. Defendants drew no more checks to plaintiff, as 
they did in the preceding year, when the transaction was a fair 
and honest one, but they paid the cash down to Dimon when 
he delivered the goods. The sacks were all new, and they 
were mostly sould at half their value. 

The frequency of the sales, and the inadequacy of the price 
at which the sacks were offered, were sufficient to have aroused 
suspicion in any ordinarily prudent man, especialiy where 
there had been no continuous previous dealings. To say, 
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that, becanse Damon in one single instance was authorized 
to make a sale, by his principal, fifteen moutlis anterior to 
the transactions here complained of, therefore, the defendants 
had a right to presume that he was acting within the scope 
of his employment, or that the plaintiff held him out as hav. 
ing authority, would certainly be carrying the doctrine to an 
unwarrantable extent. The instruction of the plaintiff, whilst 
perhaps liable to some verbal criticism, was in the main cor- 
rect. 

The judgment should be affirmed. All the other judges 
concur, except Judge Vories, who is absent. 
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Wituam R. Surrg, ef al., Respondents, vs. Tae Union Rail- 
way Company, ef al., Appellants. 


1. Negligence— Hose engine, upsetting of on car track—Negligence of driver, ques- 
tion of, when should be left to jury.—A lose carriage, in respouse to a fire 
alarm, was being driven rapidly along a street, in the night time, and in at 
tempting to cross obliquely the rails of a street car track, which protruded 
three or four inches above the adjoining street, the driver was thrown out and 
killed. There was evidence tending to show that he was familiar with the 
street, and the condition of the track. The Supreme Court said that if such 
were the fact, and the deceased drove recklessly over the track and the kill- 
ing resulted therefrom, the company would not be liable; but held, that the 
proof did not present a clear case, so as to amount to negligence in law; and 
tliat the question of negligence should have been submitted to the jury un- 
der appropriate instructions. 

. Contributory negligence—Jury.—Usually the question of contributory negli- 

gence is one of fact, and left to the jury under suitable instructions. 

Conlributory negligence will preclude recovery, when.—Coutributory negligence 

on the part of plaintiff, in order to preclude him from recovering, must be 

such as that he could by ordinary care have avoided the consequences of de- 
fendant’s negligence. 


Appeal from St. Louis Cirewit Court. 


Cline, Jamison § Day, tor the Company, and Leverett 
Bell, tor the City. 
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When one enters the service of the city as a fireman, he 
he does so with full knowledge that in the discharge of his 
duties he will be compelled to move rapidly over the streets, 
and assume risks flowing therefrom. 

The deceased had full knowledge of the condition of 
the streets, or ample opportunity to acquire that knowledge. 
Such knowledge raised a presumption of negligence on the 
part of the deceased, and required proof to negative this pre- 
sumption, and in the absence of such proof it became the 
duty of the court to instruct the jury, that plaintiffs could 
net recover. (Achtenhagen vs. Watertown, 18 Wis., 331; 
Fox vs. Glastenbury, 29 Conn., 204; Wilson vs. Charleston, 
§ Allen, 137; Cornelius vs. Appleton, 22 Wis., 635.) 

The upsetting of the carriage was shown to be the imme- 
diate, natural and proximate result of careless and reckless 
driving. 

The plaintiffs were bound to show that deceased and his 
driver had used reasonable care in attempting to get upon 
the railroad track with the hose carriage, and having failed 
to do so, they could not recover. (See generally, Horton vs. 
Ipswich, 12 Cush., 488; Thompson vs. Bridgwater, 7 Pick., 
190; Butterfield vs. Forrester, 11 East, 61; Griffin vs. Mayor 
of N. Y., 5 Seld., 460; Burr vs. H. R. R. Co., 19 Conn., 
566; Park vs. O’Brien, 23 Id., 339; Neal vs. Gillett, 23 Id., 
437; Dalay vs. W. & W. R. R. Co., 26 Conn., 591; Spencer 
vs. Utica & S. R. R. Co., 5 Barb., 337.) 


R. S. MacDonald, with M. Kinealy, tor Respondent. 





































I. The evidence does not establish contributory negli- ' 
gence; and that question, in this case, should have been 
submitted to the jury. 


| Napron, Judge, delivered the opinion of the court. 


This action was brought to recover damages for the death 
of plaintiff's father, caused by the overturning of a hose car- 
riage on 13th street, in the city of St. Louis. where the rail- 
road company had a part of its track. 








ST. LOUIS. 


Smith, et al. v. Union R. R. Oo., et al. 





— 





—$—$——— 


Tt appeared that the rails of the company between Sauls. 
bury street, on which there was a fire engine and hose station, 
and the street sonth of it, had become by reason of the travel 
of wagons on the side of the track, or from some other cause, 
some three or four inches higher than the street. There wag 
a turntable and a switch track on 13th street near the june. 
tion with Saulsbury street. and there was a hole in the west 
side of the track, and another further south on the east side, 

On the night of 12th December, 1871, about 9 o’clock 
an alarm of tire was communicated to the engine house at 
the corner of 12th and Sanlsbury streets. The hose carriage 
was immediately started, and the driver with the plaintiffs 
father, Smith, both members of the fire brigade, started up 
Saulsbury to 13th street, and down 13th to the southern part 
of the city, where the fire was announced. — 

In driving down 13th street, they attempted to cross the rail- 
road track at a rapid pace. The fore wheels of the hose car- 
riage passed over the rails, but the hind wheels striking the 
rails obliquely, and sliding along for some distance, finally 
turned the carriage over, and the plaintiff's father was killed, 

There was evidence to show that the deceased and the 
driver were quite familiar with the condition of the street 
and the condition of the track. 

Upon the testimony of the plaintiff the court instructed 
the jury that no recovery could be had. Upon appeal to the 
general term, the judgment was reversed, and the cause re- 
manded for trial; and the case comes here on appeal from 
the decisiun of the genera] term. 

The decision of the circuit court which tried the case seems 
to be based on the conclusion from the evidence, that there 
was an absence of ordinary care on the part of the plaintifi’s 
father, and therefore, that the negligence of defendant fur- 
nished no ground of action. 

The rule of law in this question seems to be carefully stated 
by Lid. Abinger, in Bridges vs. The Grand R. Co., 3 M. & W., 
244, “The negligence of the plaintiff, in order to preclude him 
from recuvering, must be such as that he could by ordinary 
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care have avoided the consequences of defendant’s negligence.” 
And Park B. says, “ the rule of law is laid down with perfect 
correctness in the case of Butterfield vs. Forrester, and that 
rule is, that althongh there may have been negligence on the 
part of plaintiff, yet unless he might by the exercise of ordi- 
nary care have avoided the consequences of the defendant’s 
negligence, he is entitled to recover; if by ordinary care he 
might have avoided them, then he is the author of his own 
? 


wrongs.’ 

There are cases in which the question of reasonable care 
on the part of the plaintiff has been decided by the court, 
and a non-suit directed. Such was the often cited case of 
Butterfield vs. Forrester, (11 East, 60), where the plaintiff 
rode his horse against a pole, put up in a street to prevent 
passage, there being other streets equally convenient in the 
town. Lord Ellenborough said, “a party is not to cast him- 
self upon an obstruction which has been made by the fault of 
another, and avail himself of it, if he do not himself use com- 
mon and ordinary caution to be in the right. One person’s 
being in fault will not dispense with another’s using ordinary 
eare for himself. Two things must concur to support this 
action, an obstruction in the road by the fault of the defend- 
ant, and no want of ordinary care to avoid it on the part of 
the plaintiff.” 

So in Wisconsin, where a person attempted to cross a bridge 
where a plank a foot high had been fastened across it. to in- 
dicate that the bridge was impassable, a non-suit was directed 
in an action for the damage resulting from the death of the 
person who attempted to cross. (Cornelius vs. The City of 
Appleton, 22 Wis., 635.) 

And in Fox vs. The Town of Glastonbury, (29 Conn., 205,) 
a new trial was awarded, because the deceased was guilty of 
want of ordinary prudence in attempting to pass over a canse- 
way which was overflowed with water. 

Usually, the question of contributory negligence is one of 
fact and left to a jury under suitable instructions. (Beers 
vs. Housatonic R. R. Co., 19 Conn., 570.) 
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Whether the deceased in this case used ordinary or reason- 
able care, was a question of fact for a jury. It is not a clear 
case of negligence in law, which the court could decide. If 
the driver was familiar with the street, and the condition of 
the track above it, and drove recklessly over it, he must abide 
the consequences of his own folly. There was certainly evi- 
dence in that direction, but it was a question of fact for the 
jury. (Hanenkamp vs. The Citizen's R. R. Co., 37 Mo., 545.) 

We must therefore affirm the decision of the general term. 
The other judges concur. Judge Vories absent. 
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In THE MATTER OF Leopotp Scumucker’s Estate vs. Joun H. 
Rert, Executor, Appellant. 


1. Wills— Words of recommendation, when sufficient to create trusts.—The pre- 
vailing doctrine is, that no particular form of expression is requisite in order 
to create a binding and valid trust, and words of recommendation, request, en- 
treaty, wish or expectation will have that effect, provided the testator has 
pointed out with sufficient certainty both the subject matter and the object of 
the trust. 

2. Bequest incapable of execution by reason of indefiniteness—Property, investi- 
ture of. —Whieve a beque-t is for the purposes of benevolence or private 
charity, and is so general and undefined as to be incapable of execution by the 
court, it fails altogether, and the heir at law or next of kin becomes entitled 
to the property, as in cases of bequests void by the statute. 

8. Bequests for such purposes as the trustee may choose, effect of —Bequests for 
purposes of benevolence and general liberality, such as the trustee shall ap- 
prove or direct, cannot be supported either as general trusts or for charitable 
uses, 

4. Devise for specific purpose explained to the executor, effect of.—A devise by 
the testator for a specific purpose which he has explained to the executor, but 
which is not embodied in the will, is sufficient to vest a trust in the latter. 

5. Wills—Bequest fora purpose not embodied in the will, but declared to be ex 
plained to the devisee—S-parate memorandum showng such purpose to be for 
masses, ete— Mortmain—Secret trust — Constilution.—A will contained the fol- 
lowing provision: “I give and bequeath to A. B. five.hundred dollars, to be 
applied to a specific charitable purpose which he will understand,” etc., ete. 
It appeared that A. B. had theretofore received this written memorandum: 

“After I ain dead I would like you, if you please, to bestow, to be equally di- 
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vided among the German Roman Catholic charches of St. Louis, for masses 
for myself and wife, five hundred dollars.” It also appeared that mass could 
be suid only by a priest; that a priest was one who ministered at the 
altar, and that the pecuniary acknowledgment for saying the mass was applied 
to the support and benefit of the priest saying it. Held, that under such 
proof, a priest was a “minister” within the meaning of the constitution of 
1865 (Art. I, 3 13), and that the devise, taken in connection with the memo- 
randum, being for his “benefit,” was a secret trust made in evasion of that 
section, and in fraud of its prohibitions, 


6. Bequest, failure of for uncertainty of purpose.—A bequest to be applied in 
charity, according to the best discretion of the devisee, will fail for uneer- 


tainty of purpose. 

1, Trusts—Legatee may take beneficial interest, notwithstanding vagueness, when. 
—A trust may be so vague and indefinite as to be ineffectual as a trust. And 
yet, if it clearly appear that a trust was intended, the legatee may take a bene- 
ficial interest. 


Appeal from St. Louis Circuit Court. 
Bakewell §& Farish for Executor. 


I. This isan absolute bequest to John Reel. He can do 
as he pleases with the money. ‘The expressions of the pur- 
poses of the gift are merely descriptive of the motive of the 
testator. (Redf. Wills, 712, 713, and notes.) 

Il. The word “minister” is always applied toa Protestant 
minister, never to a Catholic priest. The peculiar function 
ofa Oatholi¢ priest is to say mass. Nothing is said in the 
constitution about priests, or bequests or gifts to priests, or 
for masses. 

Where the meaning of the constitutional clause is doubt- 
ful, the exercise of a private right alleged to conflict with it, 
must be held valid. (F. & M. Bk. ve. Smith, 3 Serg. & 
Rawle, pp. 63-73.) 

III. The legacy is not void for uncertainty. (Gloucester 
vs. Wood, 3 Hare, 131, and cases cited; Legge vs. Argill, 1 
T. & Russ., 265, and note; Gibbs vs. Rumsey, 2 Ves. & 
Beam., 244; Att’y Gen’l vs. Herrick, Ambler, 712; Ace’d 
Visitation vs. Clemens, 50 Mo., 167; Magridge vs. Thack- 
well 2 Ves. Ch., 84; Oook vs. Duckenfield, 2 McKyns, 562.) 
38—VOL. LXI. 
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E. C. Kehr, for Respondent. 


I. ‘he trusts attempted to be created by the will being go 
vague and uncertain that the cestud gue trusts cannot be defi- 
nitely and accurately determined, the bequests must fail. (2 
Redf. Wills, 2 ed.. §§ 2, 4,5, p. 409, 410; 2 Id., 781-2; Id, 
§ 18, p. 506-7 ; 2 Sto. Eq.. § 979a; Fontaine vs. Ravenal, 17 
How. [U. 8.]. p. 369; Vesey vs. Jameson, 1 Sims & &.. 69; 
Morice vs. Bishop of Durham, 9 Ves., 399; 10 Ves.. 522; 
James vs. Allen, 3 Meriv., 17; Mayor of Gloucester vs, 
Wood, 3 Hare. 121, affirmed in 1 H. L. Ca., 272; Briggs vs, 
Penny. 8 DeG. & Sm., 525; 2 Redf. Wills, 2 ed..k., p. 426; 
Wheeler vs. Smith, 9 How. (U. 8.) 55-80; Norris vs. Thomp- 
son's Ex’r, 4 C. E. Green [N. J.] ——-; Fowler vs. Garlike, 1 
Russ. & My., 232.) 

Il. The bequests cannot be upheld as charitable trusts, be- 
cause: Ist. As the purposes of the trusts are not designated 
in the will it cannot be determined whether they are in fact 
charitable or not. (Mayor of Gloucester vs. Wood, supra; 
Briggs vs. Penny, supra.) 2d. On the contrary the clause 
of the will which directs that the receipt of the archbishop, 
or of the person in charge of the religious institutions named, 
shall be a discharge to the trustee, negatives any general 
charitable intention on the part of the testator; but, 3d. If 
made to evade the law the true character of the bequests may 
be proved aliunde, (2 Redf. Wills, 787, and note; Id., 2 
ed., § 30, p. 511, and cases cited in note 79; Id., 3 ed., § 4, 
p. 511: Strickland vs. Aldridge, 9 Ves., 516; Tudor Char. 
Tr.. 88.) 

IIL. [t appears from the testator’s secret instructions to 
Reel, that the bequests are to be bestowed for masses for the 
testator and his wife after death. They do not therefore con- 
stitute charitable uses, (2 Redf., 2 ed.. § 5. p. 496-7, and 
authorities cited; Id., § 40, p. 517: Tud. Char. Us., p. 26, 
and authorities cited ; Sto. Eq. Jur., § 1182; West ve. Shut- 
tleworti, 2 Mv. & K., 684; Attorney General vs. Hurst, 2 
Cox. 364; Corbyn vs. French, 4 Ves., 419-33; DeThem- 
mines vs. DeBonneval, 5 Russ., 288; Heath vs. Chapman, 2 
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Drew, 417.) Beqnests to be given in private charity are not 
public charities, and cannot be administered by the courts of 
equity as such, and being void as trusts, on account of their 
indefiniteness, will go to the next of kin. (2 Redf., 779; 
Id., 2 ed., § 16, p 504.) To be protected as a charitable 
trust, the bequest must be exclusively charitable. (2 Redf., 
830; Sto. Eq. Jur., § 1154, d; Norris vs. Thomsen, 4 C. E. 
Green, 307.) 

IV. The beqnests ‘in Schmuacker’s will are in evasion and 
contravention of § 13 of Art. I. of the Constitution of Mis- 
souri. (Wagn. Stat., 36.) And the evasion of and frand 
upon the constitutional provision may be shown, and being 
shown, vitiate the bequests. » (Tud. Char. Tr., 88, citing: 
Boston vs. Statham, 1 Ed., 508; Edwards vs. Pike, 1 Ed., 
267; Mackleston vs. Brown, 6 Ves., 52; Strickland vs. Al- 
dridge, 9 Ves., 516; Pilkington vs. Boughey, 12 Sim., 114.) 





Waener, Judge, delivered the opinion of the court. 


The exceptions in this case arise wholly out of the ruling 
of the court below in holding certain provisions in the will of 
Leopold Schmucker void. The following are the portions of 
the will thus held to be void, and which now form the sub- 
ject of controversy : 

Ist. “I give and bequeath to John H. Reel two hundred 
dollars, to be applied to a specific pee which 1 have ex- 
plained to him. 

2d. I give and bequeath to John H. ‘Reel the further sum 
of five hundred dollars for another and specific charitable 
purpose which he well understands. 

3d. The balance of my property of every description, I give, 
devise and bequeath to John H. Reel, to apply in charity, 
according to his best discretion, and I appoint said John H. 
Reel executor of this, my will.” 

The will then continues: “And whereas I hope, that Mr. 
Reel aforenamed will consent to act as my executor, and de- 
sire to save him all trouble and annoyance in that regard, 
and have every confidence, good faith and discretion, and 








ST. LOUIS. 


Schmucker’s Estate v. Reel. 
























have explained to him to what charities I desire him to ap. 
propriate the monies herein bequeathed to him, it is my will 
that my said executor be held to no accountability whatever 
for the non-performance or ill-performance of the trust herein 
confided to him; he will use his best discretion in the matter, 
and the receipt of the acting Archbishop of St. Louis of the 
Roman Catholie church in Missouri or Kansas, shall be a full 
discharge to him pro tanto for any monies applied by him to 
charities accordiug to my request.” 

To invalidate the will and sustain the judgment of the 
lower court, it is insisted, first, that the trusts attempted to 
be made are so vague and uncertain as to render them inca- 
pable of being carried into effect according to law; and, sec- 
ond, that the attempted bequests are in violation of the con- 
stitution of this State and void. 

On the other hand it is contended that the bequests to the 
executor vested him with the absolute title to the property, 
and that the words of the testator expressing a desire that he 
should use it in a certain way, have no binding force. 

Courts of equity have frequently discussed the question as 
to the force of words or expressions of recommendation in wills 
in regard to the use to which the testators might desire the per- 
sons to whom they had given legacies to put thegame. The 
prevailing doctrine is, that no particular form of expression 
is requisite in order to create a binding and valid trust; and 
that words of recommendation, request, entreaty, wish or ex- 
pectation, will impose a binding duty upon the devisee by 
way of trust, provided the testator has pointed ont with sufii- 
cient clearness and certainty both the subject matter and the 
object of the trust. (Reeves vs. Baker, 18 Beav., 372; Mac- 
nav vs. Whitbrad, 17 Beav., 299; Jarm. Wills, 336 ; 2 Redf. 
Wills, 2 ed., 410.) 

Where a bequest is for a purpose of liberality or benevo- 
lence, or private charity, and is of a nature so general and un- 
defined as to be incapable of being executed by the court, it 
fails altogether, and the heir at law or the next of kin, as the 
case may be, becomes entitled to the property, as in cases of 
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bequests void by the statute. (Morice vs. Bishop of Dur- 
ham, 9 Ves., 399; S.C., 10 Ves., 521; Ommanney vs. Butch- 
er, 1 Turn. & Russ., 260; Ellis vs. Sebby, 1 My. & Craig, 
986; Fowler vs. Garlike, 1 Rass. & M., 232; 2 William’s 
Ex’rs. 2 Am. ed., 787.) 

Bequests for purposes of benevolence and general liberali- 
ty, such as the trustee shall approve or direct, cannot be sup- 
ported either as general trusts or for charitable uses. In 
Morice vs. Bishop of Durham (9 Ves., 399) Sir William 
Grant, M. R., in disenssing the different trusts and the prin- 
ciples of law applicable to them, lays down the following 
propositions: First, If property is given to one with a mere 
recommendation that he apply a portion of the income ina 
particular mode, intending to leave it optional with the donee, 
the gift is absolute; Second, If the donee is a mere trustee 
to carry into effect the purposes of the testator in regard to 
certain persons intended to be benefited, but not sufficiently 
identified in the will, the property is undisposed of, and 
courts of equity wil] not attempt to carry those purposes into 
effect by conjecture merely, but will regard the property as 
belonging to the heir, or the next of kin, as the case may be. 

Now it is sufficiently apparent here that this will cannot be 
brought within the first of the propositions above laid down. 
The testator did not intend to leave it optional with the dev- 
isee or executor, as to whether he would apply the bequests or 
not. He first gives and bequeaths two hundred dollars to be 
applied to a specific purpose which he had explained to the 
donee. There is no mere recommendation that the application 
should be made if’ the executor saw proper to act at his will 
and discretion ; but the bequest is made for a defined object, 
a specific purpose which the testator had explained, but 
which he did not see fit to embody in the will. The same 
remarks are equally applicable to the second bequest of five 
hnndred dollars. That amount is also given for another spe- 
cific charitable purpose, which the executor or donee well 
understood. The residuum is then devised and bequeathed 
to the executor to apply in charity, according to his best dis- 
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cretion ; but this is immediately explained in the succeeding 
clause, in which the testator says that he hasevery confidence 
in the good faith and diseretion of the executor, and that he 
has explained to him in what charities he desired him to ap. 
propriate the moneys, and that the receipt of the acting Arch. 
bishop of St. Louis of the Roman Catholic church, or of the 
person or persons in charge of any religious or charitable in. 
stitution of the Roman Catholic church in Missouri or Kan- 
sas, should be a full discharge for any monies applied by the 
executor according to the testator’s request. 

There is no mistaking the purport of this language. It 
all goes to show that the executor took bequests clothed with 
a trust to carry out certain objects or purposes not defined 
or expressed in the will. 

In the case of Briggs vs. Penny (8 DeGex & Sm., 525) the 
proceeding was commenced by the next of kin of Frances 
Harley, the testatrix, claiming the residuary portion of her 
estate, and the executrix, Sarah Penny, claimed that she was 
entitled to it absolutely under the will. In Frances Harley’s 
will was the following bequest: “To Sarah Penny of Great 
James Street, Bedford Row, £3000, and a like sum of £3000 
in addition, for the trouble she will have in acting as my ex- 
ecutrix.” Then follows this clause: “And lastly, as to all 
the rest, residue and remainder of my personal estate and 
effects subject to and chargeable with the aforesaid legacies 
and annuities, save and except such of them as are of a chari- 
table nature, which I exclusively charge upon such part of 
the said personal estate as by law I am empowered to charge 
therewith, and not ont of any part of my lands, tenements or 
hereditaments, I give and bequeath the sume unto the said 
Sarah Penny of Great James Street, Bedford Row, her execu- 
tors, administrators and assigns, well knowing that she will 
make a good nse, and dispose of it in a manner in accordauce 
with my views and wishes.” 

After the testatrix’s death, among her papers some writ- 
ings were found denoting several charitable as well as other 
gifts, which the testatrix desired should be made. One of 
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these was headed, “My Wishes.” ‘The defendant contended 
that the testatrix intended her, as the residuary legatee, to 
take the residue beneficially ; but the court overruled her 
defense, and held that there was no sufficient expression that 
the executrix should take the residue beneficially, and that 
she therefore held it in trust for the next of kin. 

The vice Chancellor ruled out the papers expressing the 
testatrix’s wishes which were made after the will was exe- 
euted, and which, it did not appear, was ever communicated 
to the executrix previous to the making of the will, on the 
ground that they were contrary to the will’s act. He then 
decided that the will on its face showed that the residuary 
portion of the estate was not to go to and vest in the execu- 
trix as legatee ; that the expressions, “giving and bequeathing 
the residue to the defendant, her executors, administrators 
and assigns,” well knowing that she would make a good use, 
and dispose of it in a manner in accordance with “testatrix’s 
views and wishes” show clearly that a trast was intended, and 
that, as the trust was not expressed in, and could not be 
gathered from the will, it was incapable of being carried out 
and consequently it fell, and the estate descended to the next 
of kin. 

This case was afterwards appealed and came before the 
Lord Chancellor for decision, where after thorough conégidera- 
tion, the decree of the vice Chancellor was affirmed. (Briggs 
vs. Penny, 3 Mac. & G., 546.) The chancellor held that the 
clause in the will by which the testatrix bequeathed all her 
residuary personal estate to the executrix, wel] knowing that 
she would make a good use, and dispose of it in a manner in 
accordance with testatrix’s views aud wishes, did not give the 
residue to the exeeutrix for her benefit; but that the words 
of the bequest created a trust. The doctrine was announced 
that words accompanying a gift or bequest, expressive of con- 
fidence or belief yr desire or hope that a particular apy)iica- 
tion will be made of such bequest, will be deemed to inwort 
a trust upon these conditions, 1st, that they are so used as to 
exclude all option or diseretion in the party who is to xct, as 
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to his acting according to them or not; 2d, the subject matter 
must be certain; and 8d, the objects expressed must not be 
too vague or indefinite to be enforced. Vagueness in the 
object will unquestionably furnish reason that no trust wag 
intended, yet this may be countervailed by other considera. 
tions, which show that a trust was intended; while at the 
same time such trust is not sufficiently certain and detinite 
to be valid and effectual. It is not necessary, to exclude the 
legautee from a beneficial interest, that there should be a valid 
or effectual trust; it is only necessary that it should clearly 
appear that a trust was intended. In every will creating leg. 
acies or trusts, there should be such certainty as will enable 
the court to carry them out. Where such uncertainty exists 
that the court cannot see what object the testator had in view, 
or for what he intended to provide, then the legacy or trust 
must fail. 

This is well illustrated by the case of the Corporation of 
Gloucester vs. Osborn (1 H. L. Cas., 272). There a testator 
give to his executors beneficially, in equal proportions, all 
his property which he might not dispose of, subject to his 
debts, and any bequests which he might afterwards make, 
He afterwards made a cudicil in these words, “In a codicil 
to my will, I gave tothe corporation of Gloucester £140,000 ; 
in this I wish my executors would give £60,000 more to 
them for the same purpose as I have before named.” No 
other codicil was produced, and there was nothing to show 
for what purpose the legacies were given. The corporation 
of Gloucester filed a bill claiming the two legacies, but the 
court of chancery decreed against them, and the decree was 
afiirmed in the Honse of Lords, where it was held that the 
purpose of both legacies should be regarded as being the 
sume, and that both failed for uncertainty of purpose. 

This case might very well rest here, as we have seen that 
a trust was created by the terms of the will, and the trust is 
wholly incapable of enforcement on account of vagueness 
and uncertainty. Bot in the court below, the second point 
was also passed upon, and it has been argued here by counsel 5 
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and withont giving any opinion as to whether, under the cir- 
cumstances, the memorandum was admissible in evidence, we 
will proceed to consider it, because there is another case now 
pending in this court, involving essentially the same ques- 
tion, and its discussion may be conveniently made here. The 
uses for which the trusts were designed, and with which the 
testator says his executor was well advised and acquainted, 
were contained in written memoranda given by the testator, 
to the executor before the will was drawn. They were writ- 
ten for the purpose of drawing the will by, but the executor 
fearing it would not be good, if they were included in it, 
procured the services of an attorney who altered the will to 
its present shape, leaving the provisions out, but intending 
them asa secret trust. The following is the writing addressed 
to the executor: “ Mr. John Reel—After I am dead, I would 
like you, if you please, to bestow the money I bequeathed 
you as follows: 1st. To the Benedictines of Atchison, Kan- 
sas, for a memorial mass for 100 years for myself and wife, 
$200. 2d. To be equally divided among the German Roman 
Catholic churches of St. Louis, for masses for myself and 
wife. $500. 3. The balance for masses for myself and wife.” 

When this will was made our constitution declared, “ that 
every gift, sale or devise of land to any minister, public teacher 
or preacher of the gospel, as such, or to any religious sect, 
order or denomination, or to or for the support, use or benefit 
of or in any trust forany minister, public teacher, or preacher 
of the gospel, as such, or any religious sect, order or deno- 
mination ; and every gift or sale of goods or chattels, to go in 
succession, or to take place after the death of the seller or 
donor, to, or for such support, use or benefit ; and also, every 
devise of goods or chattels to, or for the support, use or bene- 
fit of any minister, public teacher, or preacher of the gospel, 
as such, or any religious sect, order, or denomination, shall 
be void.” 

The will here was obviously made to evade the above pro- 
vision in the constitution. The executor took memoranda of 
the testator’s intentions, and they are the same that were 
subsequently embodied in the secret instructions. 
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The memoranda were submitted to counsel, the form of 
the contemplated bequests were changed, but their substange 
was retained, and a charitable purpose was simulated to evade 
the constitutional prohibition. 

The secret instructions, delivered contemporaneously, re 
veal the intentions of the testator, and stamp the character 
of the gift. According to the evidence submitted on the 
trial, mass can be said only by a priest, atd a priest is one 
who ministers at the altar, and the pecuniary acknowledg- 
ment for saying the mass is applied to the support and bene 
fit of the priest saying it. Therefore, if the bequests are car- 
ried out and applied to masses, they will be paid over to the 
priest or priests, saying the masses, for the support and bene- 
fit of such priest or priests. As a priest is one who ministers 
at the altar. he comes within the definition of the constitu. 
tional provision. 

Courts of equity have always exercised their jurisdiction 
in setting aside all transactions or agreements of parties. made 
in fraud of the policy or to evade the prohibitions of law. 
Thus, Judge Story says, that if a devise is made upon a secret 
trust for charity in evasion of the statute of Mortmain, it 
will be set aside. (Sto. Eq. Jur., 297.) The question has 
come up in England where parties by secret trusts have 
sought to carry out their purposes in a manner prohibited by 
the statute of Mortmain. But the courts have always held 
these attempted evasions absolutely void. In the case of Ed- 
wards vs. Pike, (1 Eden, 267) the testatrix was desirous of de- 
vising certain of her property for a particular use, but being ap- 
prehensive that it would be void in consequence of the statute 
of mortmain, she devised the same to her two neices, and in- 
formed them of that fact, and had read to them a memoruan- 
dum, stating what her intentions were, and entreated them 
to promise her that they would dispose of the property ac- 
cording to her wishes. The court held that this was an 
elusory disposition, in order to evade the statute, and the de- 
vise was declared to be void. So in Boson vs. Statham (Id., 
508), the bill declared that the devise was upon a secret trust, 

















JANUARY TERM, 1876. 





Schmucker’s Estate v. Reel. 








made with intent to elude the statute, and such appearing to 
be the fact, was set aside. The adjudications upon the stat-. 
ute are uniform and harmonious, and the rule is settled, that 
where there is a devise to persons and their heirs, and there 
isa secret understanding between the devisees and the tes- 
tator, that they will hold the land upon trust for a charity, 
the devise will be void as being in fraud of the statute, and 
the devisees, upon a bill being filed, will be compelled to 
answer as to the secret trust. (Tud. Char. Tr., 88; Muckles- 
ton vs. Brown, 6 Vesey, 52; Strickland vs. Aldridge, 9 Id., 
516; Pilkington vs. Boughey, 12 Sim., 114.) 

The principle could not be otherwise. No court can per- 
mit a party to do indirectly what he is prohibited from doing 
directly. Whenever it is ascertained that a thing is done 
for the purpose of eluding a statute, or evading the prohibi- 
tions of a law, theré is but one course to pursue, and that is, 
to declare the transaction void. It follows, therefore, that 
the judgment of the circuit court must be affirmed ; Ist, be- 
cause the will, by its bequests, gave the property to the exe- 
eutor in trust for certain purposes, and those purposes are 
not defined so that a court can carry them out; and, 2d, be- 
cause if we look at the written wishes of the testator to ascer- 
tain what the trusts were, we find that they are prohibited 
by the constitution. | 

Judgment affirmed. All the other judges concur, except — 
Judge Vories, who is absent. 


January Term, 1876, St. Lous, con. iv Vow. xm. 














ABANDONMENT; See Railroads, 14. 

ACCRETION ; See Rivers, 2. 

ACKNOWLEDGMENT; See Couveyances, 1; Railroads, 13. 

ADMINISTRATION. 

1. Administrator's bond—Taking of new does not discharge old one, when, (see 
statute) —Surety on both bonds, remedies of on indemnity furnished on first bond. 
—A new administrator’s bond, given in lieu of an old one, will not discharge 
it, unless taken for some cause specified in the statute, (Wagn. Stat., p. 76, 3 
$7;) and new sureties on the second bond, not given for one of those causes, 
have the effect only of adding additional securities for the performance of the 
administrator’s duties under his original obligation. Hence, where the latter 
bond is not in accordance with the statute, and one who is surety on both, is 
compelled by a judgment on the second to pay for a breach of his principal, 
committed after its execution, the breach is held to be that of the first bond as 
well, and the surety may have recourse for indemnity to a mortgage or other 
security furnished to save him harmless on the first bond.—Wood, adm’r v, 
Williams, 63. 

2. Administrator—Suit against creditor by—Counter-claim may be set up although 
not filed in the Probate Court within three years.—Au administrator sued a bank 
for money deposited by his testator, and certuin dividends aceruing after his 
death, on stock owned by him. The bank claimed, by way of offset, money 
paid the testator in discount ofhis paper. Held, that the bank was not barred 
from setting up that defence, by reason of its failure to present the claim for 
allowance in the Probate Court within three years after the grant of letters. 
The epecial statute of limitations touching administrators (Wagn. Stat., 102, 
3 6) contemplates cases where the creditor in the first instance brings his claim 
against the estate, and has no application to suits by the administrator against 
the creditor where the demand of the latter is set up as a counter-claim. In 
such suit the only statute which can be pleaded against the counter-claim un- 
der the law (Wagn. Stat., 1274, 3 3), is the general statute of limitations. 
(See Stiles v. Smith, 55 Mo., 363.)—Lay, adm’r v. Mechanics’ Bank, 72. 

8. Administration—Statute directing estate to be turned over to widow, etc., not 
applicable to land—Conveyance by widow of such estaie—Dower.—The provision 
of the administration law, (Wagn. Stat., 118, 3 15) directing that where the es- 
tate administered is not more than that to which the widow is entitled, and 
there are no debts, etc., such estate shall be delivered to Ler, has no applica- 
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ADMINISTRATION, continued. 
tion to realty. Hence, where for the causes mentioned in that provision, it 
is orlered that land be turned over to the widow, adeed made by her on the 
faith of such order, will not convey title as against the claims of the heirs t 
the property. And in ejectment brought by them against her grantees, ber 
dower interest not having been assigned, cannot be interposed as a defense — 
Pidcock v. Buffum, 370. 

. Administration—Allowance of circewit court, judgment in probate— Filing 
of petition, setting forth loss of —Transcript-—Filing notice to administrator, 
when necessary.— Where judgment was rendered in the circuit court, but the re. 
cords were destroyed, and on decease of defendant, instead ofa transcript of the 
judgment, a petition alleging its rendition and tle loss of the record was filed iy 
the Probate Court, praying an allowance and classification of the claim, the judg. 
ment was held to stand on the footing of an ordinary demand, and for that 
reason improperly allowed without notice to the administrator of its presen. 
tation. And, in default of such notice or waiver thereof, funds arising from the 
sale of decedent’s estate, cannot be subjected to the lien of the judgment. 

Where the transcript of a judgment is presented for classification, it bears within 
itself the evidences of its own verity, and perhaps may be allowed without no. 
tice; Lut where the record is not supplied in the statutory manper, the rendi- 
tion of the judgment and—in the case supposed—its loss, are matters resting 
in parol and open to dispute, and the administrator must be notified, 

As to jurisdiction, the governing rule in cases of this sort is, that although it will 
be, in the absence of aught in the record to the contrary, presumed as to courts 
of general jurisdiction, yet this presumption does vot prevail in respect to those 
whose jurisdiction is special and limited.—Gibson v. Vaughan, adm’r, 418, 

. Administration— Notice of time when claims must be presented— When not a 
bar to claims presented after period limited by statute —An administrator can- 
not avail himself of the limitation prescribed in the statute as a bar to a de- 
mand, anless he has given notice of his letters in the manner and within the 
time directed by law. And a notice that claims must be presented and exhibi- 
ted within three years, being directly at variance with the time fixed by the 
statute, (Wagn. Stat., 86, 3 19) constitutes no bar to the exhibition and allow- 
ance of a claim against the estate after the lapse of the two years limited by 
that act.—Wilson v. Gregory, adm’r, 421. 

. Administrators—Private sales without notice—NMis-recitals of deed as to date.— 
An application regularly preferred by the public administrator for the sale of 
real estate having been rejected, an order was made, on what was called an 
amended petition—unaccompanied by any accounts, lists, inventories or ap- 
praisements—but to which the widow and heirs appeared by attorney, directing 
a private sale of theland, The administrator’s deed made pursuant to that sale 
contained a mistake of some days in its recital as to the date of the sale. Held, 
Ist, the proceedings were irregular, but the order of sale was not void ; 2d, the 
misrecital in the deed as to the date of the sale, did not affect the validity of 
the deed.—Guarner v. Tucker, 427, ‘ 

7. Administration—Approval, after final settlement, of sale made theretofore— 
Deed pursuant to such approval— Effet of —After final settlement, but before 
his discharge, an administrator may make a conveyance of land, provided the 
order of the probate court approving the sale under which his deed is made 
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js inself valid, But where the land has been sold by him, and a final settle- 
ment has been made and approved, and remains in force, that court has no 
jurisdiction, years subsequently, on the presentation of another report of the 
sale, to make an order approving the same; and a deed given by the adminis- 
trator, pursuant to such approval, conveys no title.—Id. 

Administrator—Suit against by widow, for taxes paid— Averment as to steps 
taken by collector—As to her interest.—In suit against an administrator by the 
widow of the decexsed, for money paid by her for taxes on the estate during 
his administration, to prevent a sale of the property to satisfy the same, the 
general allegation of her petition, that the taxes were duly levied, is sufficient. 
It need not show by a detailed statement, that the collector took all the steps 
required by the statute to authorize him to sell. And her averment that she 
paid the taxes, having an interest to prevent such sale, does not show facts 
exempting him from that duty under the statute. (Wagn. Stat., 101, 31, 
subi, 2.)—State, to use. ete. v. White, adm’r, 441. 

Admninistration- Posthumous claims against estate of deceased- Allowance of has 
what force —Under the statute law and decisions of this State, probate courts 
possess no power to allow any claims against a decedent’s estate, or to order 
the sale of land belonging thereto, except for the payment of debts in existence 
atthe date of his death; and orders to that effect may be attacked collaterally. 
And even though the will of decedent direct payment of such after accrued in- 
debtedness, such orders would not be efficacious; but the debts will neverthe- 
less constitute a charge in equity upon the land of the decedent, which may 
be enforced in a court having chancery powers. But the probate court is not 
such a tribunal.—Trustees of General Assembly of the Presbyterian Church of 
the United States v. McElhinney, adm’r. 540, 


ADVERSE POSSESSION ; See Land and Land Titles, 4; Limitations, 12, 13, 


AGENCY. 
1, Agency—Debt, payment of —Power to receive.— Authority to receive the whole 


2. 


of « debt embraces power to receive a part.—Whelan v. Reilly, 565. 
Agency— Unauthorized sale by clerk—Ratification of prior acts.—Where a 
merchant’s clerk makes sales, receives payment and gives receipts in the name 
of his employer, with the sanction of the latter, or the merchant in any man- 
ner holds him out to the community as his agent for those purposes, he can- 
not recover damages for the value of goods sold without his authority after- 
wards, in the same course of trade. But to apply this rule to a case where a 
purchasing clerk having been employed in a single instance to mike a sale, 
fifteen months afterward made another wholly unauthorized one, was held to 
carry the doctrine to an unwarranted extent, especially where the price asked, 
and other circumstances of the sale were such as should have aroused the 
suspicions of ordinarily prudent persons.—Cupples v. Whelan, 583. 

See Contracts, 15, 17; Courts, County, 2; Husband and Wife, 5,6; Land 

and Lund Titles, 7; Railroads, 8, 9, 10. 


ALLUVIUM; See Rivers, 8. 

AMENDMENT; See Practice, Criminal, 2. 

ARREST, MOTION IN; See Practice, Civil, 3; Practice, Civil—Parties, 1. 
ARSON; See Practice, Criminal, 9, 12. 


ATLANTIC AND PACIFIC R. R.; See Corporations, 1; Railronds, 11. 
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ATTACHMENT. 

1. Atiachment—Plea in abatement decided for defendant, what judyment may be 
rendered afler—Residence of defendant, how shown.—W lieve land is attached 
by a non-resident of the county, and the plea in abatement is decided for de. 
fendant, the case stands as though commenced by summons alone; and it ap. 
pearing from the sheriffs return that process was served on a member of defend. 
aut’s family at his residence in another county, the court has no further juris. 
diction. In such case his residence cannot be proved by parol testimony. 
Brackett v. Brackett, 221. 

2. Attachment before justices—Jurisdiction as to amount claimed in interplea,— 
In an attachment suit before a justice of the peace, where the amount origi. 
nally sued for is within the jurisdiction, he will also bave jurisdiction of the 
interplea, although the value of the property attached and of that claimed, ex. 
ceed the amount for which suit may be brought in that court.—Miils v. Thom. 
son, 415. 

. Attachment before justice—Interplea— Verdict for value of property claimed. — 
Where a number of horses were attached before a justice, and the jury found 
for an interpleader“ in the sum of $150, for horses,” etc., the verdict was 
held a mere nullity which should have been set aside, and a judgment rendered 
thereon “for the possession of the property mentioued in the interplea” unau. 
thorized.—Id. 

. Aitachment—Plea in abatement, judgment in—Appeal.—Under the present 
statute appeal is not allowed from the judgment on a plea in abatement. And 
the rule applies to a case where plaintiff takes his appeal therefrom after final 
judgment in his favor,—Walser v. Haley, 445. 

See Court, Common Pleas of Newton County, 1; Sheriff Sales, 3 

ATTORNEY AT LAW;; See Railrvads, 8, 9, 10. 

AUDITOR, STATE. 

1. Slate Auditor may refuse to issue warrants, although certified by another officer, 
when.—The Auditor may, in the exercise of a sound discretion, refuse to issue 
a warrant, although certified to by another officer of the State, except where the 
law makes such certificate conclusive upon him—State of Missouri ex rel, 
Lindley v. Clark, State Auditor, 263. 

2. Account and certificate as to revocation.—As to whether the Governor having 
certified to the correctness of an account, can revoke his indorsement 
quere ?—Id. 

8. Mandamus- Fugitive from justice—Offer of reward by Governor not conclusive 
of what facts.—_In mandamus against the State Auditor, to compel the issue of 
a warrant for the amount of reward offered by the Governor for the appre- 
hension of a fugitive from justice, the fact that at the time of the arrest, the 
proclamation offering the reward was unrevoked, is not conclusive proof of 
the fuct that the person arrested was at the time a fugitive.—Id. 
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BAIL. 
1. Bail bond—Scire facias—Allegations of answer as to acceptance in writing of 


prisoner by sheriff—As to costs.—In seire facias on a forfeited recognizance 
given for the forthcoming of a prisoner, where the answer alleges that prior 
to the taking of the forfeiture defendant had delivered the prisoner to the 
county sheriff, who accepted the surrender, that allegation is sufficient. 
Ir is unnecessary to allege anything as to the payment of costs. Tle statute 
(Wagn. Stat., 1093, § 39) refers to cases of surrender after forfeiture of the 
bond, but before final judgment. Nor need the answer allege that the accept- 
ance of the prisoner was acknowledged by the sheriff in writing.—State v. 
Mevers, 414. 

BAILMENT. ; 

1. Bailment—Sale of property in possession of bailee—Change of possession, what 
necessary.—W here one has delivered a chattel, with authority conferred on the 

* builee, to sell it and credit the amount on a debt owing by himself to the 
bailee, the bailor may afterward and before such sale is effected, sell the came 
chattel to a third party and vest in him a good title. And the sale will con- 
vey an immediate and valid title, notwithstanding that, at the time, the posses- 
sion is in the bailee, and that no formal delivery is made by him to the pur- 
chaser. In the sale of personal property, it is not necessary ‘that the vendor 
should be in possession at the time. And the possession of his agent or bailee 
after the sale, is the possession of the purchaser.—Erwin v. Arthur, 386, 

BANK ACCOUNT; See Partnership, 2 

BANKRUPTCY. 

1. Bankruptey—Proof of claim—Farlure of creditor to show debt due by himself 
to bankrupt—Swuit on such debi by assiqnee—Set-off—Suit may be brought, where. 
—One who in proving his claim before a register in bankruptcy omits to credit 
the bankrupt with an unsatisfied claim against himself, cannot, when sued by 
the assignee for such claim, plead as a set-off the amount allowed him by the 
register. (Bankr. Act, 1867, 33 20,21.) And the assignee may bring such 
suit in a State circuit court.—Russell Ass., v. Owen, 185. 

BILLS AND NOTES. 

i. Morigage—Description of note according to legal effect sufficient——Parol evidence 
as to note, when proper.—In legal intendment a note, after its indorsement, is 
payable to the order of the indorsee and such description in a mortgage given 
to secure it, is sufficient. And in suit to foreclose the mortgage when the pe- 
tition recites the description of the mortgage as above, and at the same time 
counts on the note as payable to the order of the payee, parol evidence is 
proper to show that the note sued on is that intended to be secured by the 
mortgage.—Aull v. Lee, 160. 

2. Vendor’s Lien, note will sustain action for, when.—Where it appears on the 
face of a note that it was given in consideration of the purchase of land, an 
assignee of the paper may maintain a vendor’s lien upon it.—Bailey v. Smock, 
213. 

8. Bills and notes, in which words “value received "are omitted, non-negotiable.—It 
is only by force of the statute that promissory notes are invested with the char. 

39—vVoL. LXI. 
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BILLS AND NOTES, continued. 
acter oi negotiabiliy, and to render them so the precise words prescribed by the ' 
starure must be inserted, and other expressions will not answer: Hence, under the 
present statute, (Wagn. Stat., 216, % 15) a note, in which the words “for value 
received ” are omitted. is not a negotiable note. 

4. Non-negotiable note—Suit by assignee of—Time of bringing—Excuses for de- 
lay, what sufficient. —The general rule is, that to make the assignor of a non. 
negotiavle promissory note liable, suit must be brought at the first term of the 
court, after maturity, unless some reason be shown for not doing so; ag 
where the assignor was insolvent, and the purpose of the action on the note 
was to subject certain land to its payment, by foreclosure of a lien, and of 
two courts having jurisdiction of the case, by proceeding in the one whose next 
term commenced the latest, tinal judgment and sale, foreclosing the lien, could 
be secured the most expeditiously. In such case the assignee was held to 
have used the proper measure of diligence. 

5. Promissory note, given to compound felony—Allegation in suit on note before 
justice of the peace.—A note given for the purpose of preventing a criminal 
prosecution is against public policy and void. And in a suit before a justice, 
no pleadings being required, it is unnecessary to allege that the crime had been 
committed, and that the payee at the time of taking the note for such con. 
sideration knew of the fact of its commission. It is sufficient if these facts 
appear upon trial.—Baker v. Farris, 389. 

6. Promissory notes—Agreement as to interest— When payment of not annual— 
Parol evidence to vary terms of note.—Where a uote by its terms was made 
payable in a given number of years, “with interest from date at the rate of 
eight per cent. per annum,” held 

1st. On the face of the instrument the interest was payable not annually, but at 
maturity of the note ; 

2d. The words used in reference to this point, were plain and capable of legal 
eonstruction, and such being the case, parol evidence to contradict that con- 
struction would be improper. 

8d. Where the note was secured bya mortgage, authorizing sale of the mortgaged 

property in default of payment of the note and interest as they became due, a 

sale of the property before maturity of the note, for non-payment of interest, 

would be void, at least as a foreclosure of the maker’s right to redeem on pay- 
ment of the debt and interest when they matured.—Koebring v. Muemming- 

hoff, 403. 

Bills and notes—Transfer of negotiable paper without indorsement, effect of. 
—aA note negotiable by indorsement, but not indorsed in fact, and transferred 
simply by delivery, is open to equitable defences in like manner with non-ne- 
gotiable paper.—Patterson v. Cave, 439. 

Note by infant—Disafirmance—Liability of sureties.—Where an infant gives 
his note for land purchased, and at his majority disaffirms the contract, the 
sureties on his note will not be liable.—Id. 

9. Note secured by deed of trust.—Renewal of note held by assignee—Effect of on 
security.—The renewal of a note secured by a deed of trust does not destroy 
or in any Way impair the security. And the assignee of the original note holds 
tie security, in case he receives a renewal of the note—Christian v. Newber- 

ry, 446. 
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BILLS AND NOTES, continned, 

10. Mortgage—Tuking of new one—Merger.—In the absence of a special agree- 
ment to that effect, the taking of a new security from the same party and on 
the same property, will not merge or extinguish a prior one of the same quality 
and degree.—Id. 

1). Notes and bills--Nole received as renewal in anticipation of subsequent purchase 
of original note.—One note may be considered as a renewal of another, so us 
to retain a lien secured thereby, where the junior note is given to and accepted 
by the payee as a renewal, in anticipation of a purchase by him of the senior 
note, and such purchase is accordingly affected.—Id. 

12. Original note the occasion for renewal--How far debt represented by notes the 
same.—It is not sufficient to make the debt represented by an original and re- 
newal note the same, so that the latter note shall hold the seenrity given for 
the former, that the original note should be simply the occasion of the maker 
having to give the renewal.—Id. 

13. Bills and notes— Acceptor—Laches in suing, effect of as to ultimate rights and 
remedies.—The vendor of certain merchandise, on the verbal request of the 
purchaser, drew a bill of exchange for the amount due, and the latter then 
procured an acceptance thereof by « commission merchant with whom he had 
dealings, and who charged the acceptance to his account. The bill was nego- 
tiated, and having been Qshonored by the acceptor, was paid by the drawer, 
who thereupon became the holder. After maturity, and during several months 
the purchaser had business dealings with the acceptor, to whose account, on 
a final settlement, the acceptance was credited as so much money paid in be- 
half of the purchaser. During that period, the acceptor being amply solvent, 
the drawer [then holder], although fully cognizant of the facts, failed to bring 
suit against the purchaser. Held, that the acceptance was not an absolute ex- 
tinguishment of the debt as to the purchaser, but a liability assumed by the 
acceptor in the nature of an advancement on behalf of the purchaser, but 
that under the circumstances, the seller and holder by neglecting for such a 
length of time to pursue his remedy, and leaving the purchaser to act to his 
detriment on the assumption that he looked entirely to the acceptors for pay- 
ment, could not after the lapse of two years disregard the acceptance and 
bring suit on the original cause of action.—Grube v. Stille, 478. 

See Land and Land Titles, 1; Limitations, 1 ; Mortgages and Deeds of 
Trust 6, 7, 8, 12,153; Practice, civil, 1; Practice, civil —Pleadings, 1. 
BOND; See Administration, 1; Equity, 9; Guardian and Ward, 5; Practice civil 
—Pleadings, 8; Replevin; Swamp Land, 1. 
BOONVILLE ; See Corporations, Municipal, 7. 


Cc. 


CHURCH ; See Wills, 8, 9, 14. 

COMMONS; See Corporations, Municipal, 5, 6. 

CONSTABLE; Justices’ Courts, 2. 

CONSTITUTION OF MISSOURI. 

1. Constitution—Act of March, 1875——Cases taken by appeal out of their districts. 
—-Unier the late constitution of this State (Art. IV, 3 5) causes can be dock- 
eted and heard only at the session of the Supreme court held in the district 
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CONSTITUTION OE MISSOURI, continued. 


INDEX. 


wherein they originated, And the act of March 27th, 1875 (Sess. Acts 1875, 
p. 106) in so far as it authorizes cases to be taken out of their respective dis. 
tricts. is invalid.—State v. Steptoe, 411. 
See Court, Probate and Common Pleas of Green County ; Lottery Ticket, 
1; Wills, 8, 9, 14. 


CONTINUANCE; See Practice, Civil—Trial,3. Practice, criminal, 13, 
CONTRACTS. 
1. 


Contracts—Gold as commodity— Debt—Discharge of by legal money —In mak. 
ing contracts gold may be used as a commodity, and estimated according to 
its intrinsic value; but in the absence of a special agreement, debts may be 
paid and contracts discharged in anything that is made legal money —Wright 
v. Jacobs, 19. 


. Contract—Notice of rescission—Acquiescence— Estoppel.— Where a party to a 


coutract for the sale of land lies by without taking any action for a year or 
more after notice of rescission from the other party, he will be held to have 
acquiesced in the rescission, and cannot afterward have his action to enforce 

the agreement.—Banks v. Burnam, 76. 

Contract—Sale of lottery ticket against publie policy when, equity will not in. 
terfere, even though sale be obtained by fraud.—-The sale of a lowery ticket is in 
violation of the Cousticution, (Art. 1V, 3 28,) and of the statute (Wagn, Star, 
503, 3 28), and under the latter it is immaterial that the ticket had drawn 
the prize before the sale. And the contract being not merely malum prohibi- 
tum, but against public policy, the fact that the ticket was obtained by fraud, 
and that the bargain was unconscionavie, will not justify interference and re- 
lief by a court of equity.—Kitchen v. Greenabauum, 110. 

Contracts— Construction of —Words, in what sense to be understood.—W ords 
are to be construed according to their strict and primary acceptation, unless 
from the context of the instrument and the intent of the parties to be collected 
from it, they appear to be used in a different sense, or unless, in their strict 
sense, they are incapable of being carried into effect. —Burress v, Biair, 133. 
Contract— Bank account, considered as ‘‘account due firm,” when—Lalent am- 
biguity—Construction of contract, when not for jury.—By the terms of 
*« contract dissolving a partnership between A. and B. in a certain store, 
the former sold the latter “all the right, tide and interest of said A. in said 
store, with all the notes and accounts due, the latter assuming the payment of 
all debts and elauims against the said firm.” Held, that the contract raised 
the presumption that the parties intended a complete settlement of all the 
partnership affairs; that a balance standing to the credit of the firm in bank 
was embraced in the “accounts due the firm;” that there was no latent ambigu- 
ity in the contract, and that it was error to admit oral testimony to explain it, 
and leave its construction to the jury.—lId. 

Contract—Percentage of payment reserved till completion of work—Stipulation 
of forfeiture in case of non-performance— Rules as to damayes.—By the terms 
of a contract between A. and B. for constructing a railroad, payments were to be 
made by A. in monthly instalments, ten per cent. being reserved by him until the 
completion of the work “as a security for the faithful! performance of the con- 
tract ;” and in case of certain breaches in the agreement on the part of B., the 
amounts reserved were to be “absolutely forfeited” to A. Held, that amounts 
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CONTRACTS, continued. 
to be so retuined were not liquidated damages for such vreaches, but B. could 
recover the entire sum agreed upon less the damages which in fact might be sus- 
tained by reason of his non-compliance with the contract.—Potter v. McPier- 
son, 240. 

Measure of Damages—Jury should be given rule as to— What not too remo/e— 
Care, exercise of, by party claiming.—In suit for balance claimed as due 
for construction of a stable, an instruction authorizing the jury to set-off 
“ any damages ” which they might find that defendant had sustained, by rea- 
sun of its defective construction, is improper, The court should lay down the 
rule as to the measure of damage which they might allow. 

In such case injuries sustained by wetting of hay, and having to remove horses 
and buggies, and resulting from failure to put ona good roof, are not damages 
too remote to be taken into consideration, but cannot be recovered if the de- 
fendant knew of the defect, and fuiled to protect himself when he might Lave 
done so at a trifling expense, and by reasonable exertions.—Haysler v. Owen 
270. 

8. Building—Defective construction— Waiver of, how shown.—Iun order to con- 
stitute a waiver of claim by the owner against the builder for defects in the 
construction of a house, not only the subsequent use of the structure, but 
knowledge of and acquiescence in the defect must be made to appear.—Id. 

9. Contract for building house— General compliance. except as to some particulars— 
Measure of damages in case of fair contract price, and no claim for special 
damages.—In suit for the contract price of a house completed in geueral cou- 
formity with the agreement, but defectively executed in some particulars, where 
the contract price is a fair valuation for the work, aud defendant does not 
claim recoupment for any special consequential damages, the correct rule is to 

. allow him the difference between the value of the work agreed to be done and 
that actually done.—Id. 

10. Building contract—Non-compliance with ae to plan or material— Measure of 
dumages.—W here a building has been completed, but differs in plan of construc- 
tion or materials emploved from that which the builder contracted to erect, 
and this is the only element of damage, and there hae been no waiver, the true 
rule for estimating the damage is, to ascertain what it will cost to make the 
building conform to the contract. And the same principle of compensation 
applies, whether the work has been fully completed and the suit is for the 
contract price, or is only partially performed, and the action is for the value 
of the labor and materials. And the statement of the rule will vary accord- 
ingly as the work to be done may be worth more or less than the contract 
price. 

Cases may arise where the deviation from the terms of the contract would be so 
gross and reprehensible, that the builder should not be permitted to recover 
anything for his work.—Id. 

11. Contract—Street grading, subscription to pay for— Consideration, what suffi- 
ciert.—Certain sums were subscribed to induce a contractor to eomplete the 
grading of a street in Kansas City, begun under a contract with the city ; and 
in consideration of that agreement the contractor made a settlement with the 
city for the work then done, and entered into engagementgfor its completion, 

which arrangements and expenditures he was not obliged, under his contract 


= 














614 INDEX. 


CONTRACTS, continued. 
with the city, to make, and which were necessarily productive of loss and jp. 
jury, in ease of non-payment of the subscription. Held, that the consideration 
was amply sufficieut to support an action for the amounts pledged.—Corrigan 
v. Detsch, 290. 

12. Contract, work received by Stale after expiration of —Estoppel_—Where cer. 
tain book binding, commenced under contract with the State, was not com. 
pleted till after the contract had expired, but the whole work was received by 
the State without objection, the State was held liable for the price of the whole 
work.—State ex rel. v. Auditor, 319, 

18. Writien Contracts—Intention gathered frdm instrument.—A written instrument 
should be construed according to the intention of the parties; but when it jg 
capable of interpretation, the intention will be gathered from its terms.—Koeh. 
ring v. Muemminghoff, 403. 

14. Contract— Work done not in accordance with—Special contract and quantum 
meruit— Pleadings as to.—Tire established rule deduced from all the cases, is 
that if a party fails to perform his work according to the stipulations of his 
agreement he cannot recover on the special contract. But if the services 
rendered by him or the materials furnished are valuable to the other party and 
are accepted by him, then he will be liable to pay the actual value of the work 
performed or tie materials furnished, not exceeding the contract price, afier 
deducting any damage which has resulted froma breach of the agreement, 
But where claimant's petition declares only on the contract he cannot recover 
judgment on his quantum meruit—Eyerman v. The Mount Sinai Cemetery 
Ass’p of St. Louis, 489. 

15. Coniracis—Corporation, inability of to continue in business no excuse for 
breach of contract with agent—Mutuality of agreements.—The inability of a 
corporation to continue in business is no excuse for its breach of contract 
with an agent; and where he agrees to act exclusively for it for a specified 
period, the fact that the company did not in terms agree to continue the con- 
tract for the whole of that time, will not authorize a discontinuance in the 
meantime on its part.—Lewis v. The Atlas Mut. Life Ins. Co., 534. 

16. Contracts— Obligations expressed— Corresponding ones implied.—Although a 
contract in its terms is obligatory on one party only, yet if the intention of 
the parties, and the consideration upon which the obligation is assumed, is, 
that there shall be a correlative obligation on the other side, the law will im- 
ply it.—Id. 

17. Contracts—Insurance agent— Measure of damages— Renewals— Past earnings 
— Earnings elsewhere.—In suit by an agent against an insurance company for 
damages resulting from his discharge during the term of lis engagement, 
his measure of damages is the amount he has lost in consequence. And the 
testimony of actuaries as to the probable value of renewals for the remainder 
of his term, on policies already obtained, is competent in arriving at the re- 
sult. But an estimate of his probable earnings thereafter, derived from proof 
of the amount of his collections and commissions before tiie breach, without 
other proof relating thereto, would be too speculative to be admissible. In such 

suit, defendant may show in mitigation of the damages, that plaintiff was em- 
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CONTRACTS, continued. 
ployed elsewhere after the breach, and the amount of compensation received 
by him while so engaged.—Id. 

“See Bailment ; Bills and Notes; Corporation, Municipal, 2, 8; Equity, 11, 
12, 18; Fraud, 1,2; Frauds, Statute of ; Guaranty ; Land and Land Titles ; 
Mechanics’ Lien; Mines and Mining, 1; Mortgages and Deeds of Trust; 
Practice, Civil—Pleadings, 7, 8. 

CONVEYANCES. 

1. Acknowledgment, defective—How taken advantage of.—Onuly purcha-ers for 
value cau take advantage of a defective acknowledgment.—Mastin v. Halley, 
196. 

2 Equity—Defective conveyance—Those holding under vendor must make good, 
when.—Equity will interpose for the relief of one who has taken a defective 
conveyance, and will compel the vendor and those claiming under him by the 
act of the law, although without notice, and even purchasers for a valuable 
consideration, if with notice, to make good the convevance.—Id. 

3. Contract on consideration of erecting certain building——Specifie performance 
will not lie—Per-requisites to such aclion—Anun action will not lie for the spe- 
cific performance of a contract to convey land, where the consideration named 
is that the purchaser shall erect thereon “‘a certain building,” without any fur- 
ther description. Such contract lacks essential per-requisites on which to 
found the action. The consideration is not mutual, and by yeason of its un- 
certainty the contract cannot be performed. And equity will not enforce a 
building contract.—Id. 

4. Defective deed— What equily required of one claiming under—One claiming 
under a defective deed is in the position of the assignee of a title bond, and 
in suit to obtain the legal title the obligation upon him is equally imperative 
to perform all the acts required to be done in order to obtain” equitable 
relief. —Id. 

5. Hvidence—Dezd—Cousideration—Proof lo show other than that named— What 
required.—T» show that the consideration for a deed was other than that 
named in it, the evidence mast be of the most clear and satisfactory character. 
—Evstra v. Capelle, 578. 

See Administration, 3, 6,7; Equity, 11, 12; Land and Land Titles, 1, 6, 8, 
10; Practice, Criminal, 18; Railroads, 13. 

CORPORATIONS. 

1. Corporation, appointment and authority of agent, how shown.—Not only the 
appointment but the authority of an agent of a corporation, as e. g. his au- 
thority to employ counsel on its behalf, may be implied from the adoption or 
recoguition of his acts by the company.—Southgate v. Atlantic and Pacific 
Railroad Company, 89. 

2. Corporations—Appointment of Altorneys—Exzpress delegation of power — For- 
mal resolutions unnecessary.—Managing officers of corporations have power to 
employ attorneys and counselors without express delegations of power, or 
formal resolutions to that effect.—Id. 

3. Schools—Sub-district merged in city for school purposes—Liability of city 

board for salary owing by sub-district board.—Where, under the st:rute (Ween, 

Stat., ed. 1872, p. 1267, 3.17) a township sub-district becomes merged in an 

adjvining town or city for school purposes, and the board of e.ucation of the 
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CORPORATIONS, continued. 
municipality takes possession and control of the schoel property of the an. 
nexed sub-district, the municipal board will thereby assume an obligation pre. 
viously incurred by sub-district board for a teacher’s salary. To have thay 
effect no direct promise or agreement of the municipal board is necessary. 
Tiompson v. Abbott et al. 176. 

. Corporations—Merger—Liability of subsisting for debis of defunet corpora. 
tion.--Where one corporation goes entirely out of existence by being annexed 
to or merged in another, if no arrangements are made respecting the property 
and liabilities of the corporation that ceases to exist, the subsisting corpora. 
tion will be entivled to all the property, and answerable for all the liabilities, 
—Id. 

. Bank, swit by, on note—What siatus of plaintiff necessary to be shown and 
how proved.—In suit by a bank, upon a note, proof that plaintiff is doing 
business as a bank, in the name in which it sued, basa president and other 
officers, and keeps a discount register, is sufficient to establish its status. For 
the purpose of the suit, it is immaterial whether it be a mere association of 
persons or an ineorporated company.—Farmers’ and Drovers’ Bk. v. William. 
son,et al. 259. 

Corporation—Proof of ineorporation of plaintiff in appeals from justices not 
necessary, when.—In suit before a justiee of the peace, in the absence of any- 
thing 1o show the contrary, defendant is presumed to plead the general issue, 
and plaintiff being a corporation, such plea is an admission of its corporate 
capacity. Hence, on appeal to the circuit court under such state of facts, the 
plaintiff is not required to prove its incorporation.—Id. 

See Pucifie Railroad; Railroads. 

CORPORATIONS, MUNICIPAL. 

1. Street grading—Ezercise of care and skill in, by city—Measure of responsi. 
bil/ity.—It is the settled law of this State that if municipal corporations, act- 
ing under authority conferred by the legislature to make and repair or vo grade, 
level and improve streets, exercise reasonable eare and skill in the perform. 
ance of the work, ther are not answerable to the adjoining owner for conse. 
quential damage to his premises. But if the injury can be shown to be the 
result of the negligence or unskilfulmess of the city or its employees in per- 
forming the work, an aetion will lie, and the party injured will be entitled to 
damages.—Wegmann v. City of Jefferson, 55. 

. Municipal warrants—Mandamus to enforce payment of — Prior judgment ne- 
cexssary, when.—Certain town warrants were on their face made payable, out of 
any money appropriated for street work, but nothing showed any special 
power or duty of the trustees, under the law, to levy taxes for their payment 
or that they were distinguishable from ordinary warrants ; Ae/d, that the claim 
must be first reduced to judgment, as contemplated by the statute, (Wagn. 
Stat., 617, 2 77) before mandamus would lie.—State ex rel., etc. v. Trustees of 
town of Pacific, 155. 

8. Town warrants—Interest begins to run, when and for what rate—A town war- 
rant will not bear interest till presentment is made to the treasurer, and en- 
dorsement made that the same cannot be paid for want of funds (Wagn. Stat., 
1325, 2 11), and the interest from that date will be only six per ceut.—Id. 
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CORPORATIONS, MUNICIPAL, continued. 

4. Mundanus— Writ should be single.—A writ of mandamus, ordering town au- 
thorities to pay certain warrants, or levy a tax for that purpose, is improper. 
The command should be limited to one of the requirements.—Iid. 

6. Zowns—Incorporation of adjoining farm lands—“Commons,” meaning of term 
in statule— Town trustees—DProceeding against by quo warran/o.—Under the act 
coucerning the incorporation of towns (Wagn. Stat., 1214, 3 1) a county court 
has no pewer to incorporate therewith a district of farming country adjoining 
a town or village. The word “Commons,” as used in that statute, (see also p- 
1327, 1) means lands included in or belonging to a town, set apart for 
public use. And where the town and outlying district, embracing such farm 
lands, are incorporated as an entirety, and ona petition representing the whole 
territory, those elected as trustees of the corporation have no authority to act, 
even within the proper limits of the town; and, for exercising their functions 
of office, they may be proceeded against by quo warranto.—State ex rel., ete, 
v. McReyuolds, et al., 203. 

6. Towns—Karming lands—Incorporation of.—In the absence of any constitu- 
tional inhibition, the legislature may incorporate farming lands within the 
limits of a town.—Id. 

4. Streets—Grading of under directions of committee appointed by city council— - 
Legality of——Responsibility of city for —Under the charter of Boonville, au- 
thority was given to the mayor and city council to regulate, pave and improve 
its streets. Held, 1st, that the mode prescribed by the charter in such case 
must be strictly pursued; that the power could not be delegated; and that 
the appointment by the council without the concurrence of the mayor, of a 
committee to determine the grade of astreet,and grading done under their di- 
rection, were without legal justification; but, 2d, that the city would not be re- 
sponsible for damages resulting from such procedure. This liability could 
exist only when the city, acting in its legal capacity, that is, by the joint action 
of the mayor and council through an ordinance regularly passed, attempted to 
exercise an authority unwarranted by law. In such ease the committee might 
be liable as trespassers, but the city would not.—Thomson v. City of Boon- 
ville, 282, 

See Corporations, 3,4; Jefferson City, 1; Jury, 4; Streets, 3. 

CORPORATIONS, SERVICE ON; See Railroads, 6. 

COSTS; See Execution, 4; Fees; Practice, Civil—Appeal, 1; Reference, 2. 

COUNTER-CLAIM See Administration, 2; Bankruptcy, 1; Partnership, 8; 

Practice, Civil—Pleadings, 1. 

COUNTIES ; See Courts, County; Morgan County; Newton County. 

COUNTY CLERK; See Township Organization, 1, 

COURT, COMMON PLEAS ; See Equity, 10. 

COURT, COMMON PLEAS OF NEWTON COUNTY. 

1. Newton Co. Common Pleas Court—Atiachment suit.—Section 12 of the act 
establishing the common pleas court of Newton county (Adj. Sess. Acts 1872, 
p. 297) gave it jurisdiction of suits by attachment.—McHugh v. Meyer, 884. 

COURT, COUNTY. ; 

1. County court—Allowance of claim and issue of warrant in blank— Action for 
money drawn, what will lie.—The circuit court of Saline county, under the act 
of 1867, (Sess. Acts 1867, p. 108) and the subsequent acts on the same sub- 
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COURTS, COUNTY, continued. 
ject, made an order for indexing the court records for the year 1821, and on 
report that the work had been satisfactorily done, directed the allowance to 
A. of twenty cents per line for such index, and tiiat the same be certified to 
the county court for payment. A. presented the order to the county court, 
unaccompanied, however, with any account showing the amount of work done, 
And the court on the eve of its adjournment made an order auditing and al. 
lowing the claim in blank, and drew a warrant in blank, with instruction to 
its clerk to insert a sum corresponding with the account, when the same 
should be rendered and to deliver the same to A. Held, that such action, al. 
though taken in good faith, was unauthorized by law; and that the amount 
paid him might be recovered back by the county in suit for money had and 
received.—Suline County v. Wilson, 237. 

2. County courts—Agents of counties to what extent.—County courts are agents of 
their respective counties only in the manner and to the extent prescribed by 
law, aud their acts beyond these limits are null and void.—Id, 

See Pacific Railroad, 1, ' 

COURT, JUSTICES’ ; See Justices’Courts., 

COURT, PROBATE; See Administration ; Guardian and Ward ; Wills. 

COURT, PROBATE AND COMMON PLEAS OF GREENE COUNTY. 

1. Probate and Common Pleas Court of Greene County—Circuit Court has only 
appellate power over—Grant of such power constitutional—- Assignment of errors, 
—Under 2 16, of the act establishing the Probate and Common Pleas Court of 
Greene County (Local Acts, 1855, p. 59), on appeal from that to the Cireuit 
Court of the same county, the latter cunuot try the cause de move, but can only 
hear and determine it as a purely Appellate Court upon errors assigned. And 
the grant of such appellate power to the Circuit Court is not unconstitutional, 
A majority of the court held that in the absence of any provision in the law or. 
ganizing the Probate and Common Pleas Court, or rules of practice governing 
the Greene Circuit Court, requiriug an assignment of errors, the Circuit Court 
should review the record without such assignment. 

Sherwood, Judge —dissenting—regarded the assignment of errors as neces- 
sary, being an inseparable incident to the exercise of appellate jurisdiction — 
McCraw v. Hubble, adm’r, 107. 

CRIMES AND PUNISHMENTS ; See Practice, Criminal. 

CROPS; See Replevin, 1. 

CURATOR; See Guardian and Ward. 

CURTESY, See Land and Land Titles, 5, 6. 
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DAMAGES. , 

1. Damages—Injuries resulting from orders of superintendent-Such officer not fel- 
low servant.—Where injuries to servants or laborers happen through the neg- 
ligence or misconduct of a fellow-servant, no action therefor will lie against 
the master, unless the fellow-servant is not possessed of ordinary skill and 
capacity in the business entrusted to him, and unless his employment is attri- 
butable to the want of ordinary care on the part of the master. But where 
the injury results from the orders of a superintendent appointed by the com- 
pany, and having entire supervision aud control over the work, and power to 
employ, direct and discharge the laborers, the rule does not apply. Such super- 
intendent is-not a fellow-servant but the agent of the company, and his acts 
are the acts of his principal. And this 1s true, although the superintendent 
engages in the same work with the laborer—Gormly v. Vulcan Iron Works, 
492. 

2. Damages—Risks assumed by servant out of his employment—Knowledge and 

means of knowledge—How pleaded.—The waster is not liable for any injury 

resulting from causes open to the observation of the servant and which it re- 
quires no special skill or training to foresee ure likely to occasion him harm, 
although the undertaking be out of the line of his employment. But where 
the injury results from defects unknown to the servant, but known to the mas- 
ter or ascertainable by ordinary care on his part, and for the knowledge of 
which the servant does not have equal opportunities, the master will be liable. 

If the existence of the defect were really unkvown but should have been known 

the fact that the servant had equal means of knowledge is a matter of defense, 

and need not be negatived vy the petition —Cummings v. Collins, 520, 

Railroad— Damages, action for against conductor when fellow-servant—Com- 
pany bound by acts of, when.—In action of damages against a railroad corpo- 
ration by one injured by the giving way of a hoisting apparatus, used in con- 
nection with a train of the company, it appeared that plaintiff had reason to 
believe at the time tliat the apparatus was unsafe, but relied on the assurance 
of the conductor that it was “ all right,” and so was injured. But there was 
no proof that the conductor had the superintendence or control over the men 
or the work, or power to provide or replace machinery. Held, that the con- 
ductor was, guoad the casualty, a fellow-servaut merely, and nota vice principal, 
and his re-assurance to plaintiff, and representation that there was no danger, 
would not bind the company and render it responsible. But, contrawise, when 
the facts showed that he represented the company in the premises, such as- 
surance would amount to a guaranty on its part, and would bind it for any re- 
sulting damage, And so notice to him of danger would affect the corporation 

if he acted in that capacity, and not otherwise.—McGowan v. St. L. & I. M. 

R. R. Co., 528. 

4. Negligence—Hose engine. upsetting of on car track—Negligence of driver, ques- 
tion of, when should be left to jury—A hose carriage, in response to a fire 
alarm, was being driven rapidly along a street, in the night time, and in at- 

tempting to cross obliquely the rails of a street car track, which protruded 

three or four inches above the adjoining street, the driver was thrown out and 
killed. There was evidence tending to show that he was familiar with the 
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DAMAGES, continuea. , 
street, and the condition of the track. The Supreme Court said that if such 
were the fact, and the deceased drove recklessly over the track and the kill. 
ing resulted therefrom, the company would not be liable; but held, that the 
proof cid not present a cleur case, so as to amount to negligence in law; and ° 
that the question of negligence should have been submitted to the jury an. 
der appropriate instruetions.—Smith v. Union Railway Company. 588. 

5. Contributory negligence—Jury.—Usually the question of contributory negli. 
gence is one of fact, and left to the jury under suitable instructions.—Id, 

6. Contributory negitgence will precluae recovery, when.—Contribuvory negligence 
on the part of plaintiff, in order to preclude him from recovering, must be 
such as that he could by ordinary care havé avoided the consequences of de. 
fendant’s negligence.—Id. 

See Contracts, 6, 7, 8,9, 10, 17; Justices’ Courts, 4, 6; Nuisance, 3, 4; 
Practice, Civil—Pleadings, 8; Railroads, 1,8, 5; Streets,1; Trespass, 


1, 2. 
DECLARATIONS; See Evidence ; Practice, Criminal, 14. 
DEDICATION TO PUBLIC USE; See Special Taxes, 1. 
DEMAND; See Forcible Eutry and Detainer, 6. 
DEMURRER; See Equity, 16, 17; Limitations, 3; Practice, Civil—Pleadings, 
3; Practice, Supreme Court, 10. 
DESCRIPTION ; See Administration, 6; Conveyances ; Land and Land Titles, 
DISCOVERY ; See Limitations, 8. 
DIVORCE; See Husband and Wife, 2, 3. 
DOWER;; See Administration, 3; Husvand and Wife,2; Practice, Criminal, 12 


E. 


EJECTMENT. 

1, Ejectment-—Failure of title in one or more plaintiffs will not prevent recovery 
of those showing good title—Dismissal as to co-plaintiffs, when not required.— 
Ina joint action of ejectment by two or more plaintiffs, under a proper con. 
struction of the statute (Wagn. Stat., 559 3 10), a failure of title ina portion of 
them will not prevent a recovery.on the part of others who show a good title 
to any interest in the premises not barred by the statute of limitations or 
otherwise; and they cannot, in order to obtain judgment, be compelled to take 
a voluntary non-suit in advance, as to those who may ultimately fail to re- 
cover.—Miller v. Bledsoe, 96. 

2. Adverse possession of co-tenants under fee simple deed need not amount to ouster, 
when.—The rule as to adverse possession and ouster necessary to create title 
under the statute of limitations, where one goes into possession of land asa 
co-tenant, does not govern a case where he whose title is in fact that of ten- 
ant in common, takes possession under deed of warranty for the whole tract, 
supposing that he takes a fee absolute, and with nothing to show the contrary, 
Id. 

8. Tenancy by curtesy— Those holding under wife cannot sue for land during.— 
Where one holds land as tenant by eurtesy, those deriving title from his de 
ceased wife cannot sue during his life—Id. 
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EJECTMENT, continued. 

4. Hjectment—Suil brought against a married woman—Judgment against her, 
amproper, when.—Where husband and wife are sued in ejectment, and her an- 
swer alleges that she is in possession simply as the wife of her co-defendant, 
and the proof shows no other possession, nor any act of hers at the time of 
suit brought, except that in conjunction with her husband, she withholds the 
possession from plaintiff, no personal judgment can be rendered against her. 
And it is immaterial that pending the suit she becomes divorced and a feme 
sole—Hunt v. Thompson, 148. 

See Administration, 3; Trespass, 3, 

EQUITY. 

1. Equity—Bills in to divest tile—Offer to pay for defendant's outlays, rule as to 
—One invoking the aid of equity to divest legal title obtained in good faith 
should in his bill offer to refund money spent in procuring the title, improve- 
ments, ete.—Cravens v. Moore, 178. 

2. Equity—Instructions.—In passing upon cases in equity the Supreme Court 
need not consider the instructions.—Rogers v. Brown, 187. 

8. Limitations—Slatute applies to actions at law and in eqnity.—The statute of 
limitations now in force is applicable to all civil actions, whether they are 
such as have been heretofore denominated suits in equity or actions at law.— 
Id. 

4. Equily—Action by purchaser at execution sale Yo set aside deed for frauds 
must be begun within ten years after filing of deed—Section 1, 4,10 and 21, Art. 
ll, Statute of Limitations considered.—In suit by a purchaser at execution sale 
to set aside a conveyance of land made by the judgment debtor, plaintiff is 
governed by the same limitation law with the creditors of defendan:, and de- 
fendant will be regarded as holding adversely to them from the date of re- 
cording hisdeed. And theaction for relief, no “improper act” of defendant 
preventing its commencement being pleaded or proved, (Wagn. Stat., 920, 3 
24) must be commenced under @ 1, art. II, of the stature of limitations (Wagn, 
Stat., 915) within ten years after the filing of the conveyance for record. 

The statute (Wagn. Stat., 918, 3 10, subd. 5) authorizing actions for relief on 
the ground of fraud, to be brought within five years after discovery—the dis- 
covery having been made within ten years after commission of the frand— 
has no application to actions for the recovery of real property. And the 
equity doctrine stated in Hunter vs. Hunter (50 Mo., 445), that the statute will 
not commence running till the discovery of the fraud, no longer applies to 
a case like the above, since the adoption of the code and the present statute of 
limitations. —-Id. 

5. Equity-- Defective conveyance— Those holding under vendor must make good, when. 
Equity will interpose for the relief of one who has taken « defective convey- 
ance, and will compel the vendor and those claiming under him by the act of 
the law, although without notice, and even purchasers for a valuable consid- 
eration, if with notice, to make good the conveyance.—Mastin v. Halley, 196. 

. Contract on consideration of ereeting certain building—Specific performance 

will not lie—D’re-requisites to such action.—An action will not lie for the spe- 

cific performance of a contract to convey land, where the consideration named 
is that the purchaser shall erect thereon “a certain building,” without any fur- 
ther description. Such coutract lacks essential pre-requisites on which to 
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EQUITY, continued. 
fornnd the action. The consideration is not mutual, and by reason of its un. 
certainty the contract cannot be performed. And equity will not enforce q 
building contract.—Id, 

7. Defective deed— What equity required of one claiming under.—One claiming 
under a defective deed is in the position of the assignee of a title bond, and 
inf suit to obtain the legal title the obligation upon him is equally imperative 
to perform all the ucts required to be done in order to obtain equitable 
relief.—Id. 

8. Land and Land titles—Land purchased through falxe represen/ations— Relief, 
what afforded in equity--Proof, what required.—Fraudulent misrepresenta- 
tions in respect to the title to land will entitle the aggrieved party to relief, 
where the misrepresentation is concerning something unknown to the party in- 
jured and he has been induced to act, or abstain from examination, from some 
special confiience reposed in the other party, as, e¢, g. where the vendor prevents 
the vendee from making an examination of the records by assurances tliat the 
title is perfectly good and the property is free from incumbrances ; and upon 
the faith of such assurances and representations, the vendee abstains from 
making the proper examination. But, in such cases, the court should be satis. 
fied by the clearest evidence of the fraudulent misrepresentations, and that the 
contract was founded on them.—Bailey v. Smock, 213. 

9. Land— Purchase of, unde inducement from one having prior claim— When does 
and when does not work estopped—Bill in equity for title—interest— Writs of 
possession—Agency.—A. purchased land at execution sale which the debtor in 
the execution held under a bond for title from B., but for which he had not 
paid. ©. with the consent of A. and under an agreement with him to pay 
the sheriff the amount bid by A. at the execution sale, paici the purchase money 
to B. and obtained the legai title, but failed and refused to pay the sheriff, and 
judgment was obtained against A. for the amount of his bid. Held, that A. 
on payment of the amount paid by C. to B. was entitled to a decree vesting 
the legal title in him.—Bibb v. Means, 284. 

10. Common Pleas court—Clerical mistake in judgment—Relief in Hquity.— 
Where « Common pleas court, invested by the statute with general jurisdiction 
concurrent with that of the circuit courts of this State errs in calculating the 
amount of a judgment, equity will grant relief at a subsequent term. (Wilson 
vs. Boughton, 50 Mo., 17.)—Case v. Cunningham, 484. 

11. Hguity—Sypecific performance of parol contract for conveyances of land— Proof 
as to indentity of tract, what sufficeent—Rescision of contract—Relief, what 
granted—Settlement of accounts by referee, ete—In suit in equity by the ven- 
dor for specific performance of an alleged parol contract for the conveyance 
of land, plaintiff set out an agreement under which he was to put defendant 
in possession thereof, and upon full payment of the purchase money to exe- 
cute a conveyance. Petitioner then charged possession taken and retained by 
defendant and non-payment of part of the purchase price, and offered to con- 
very on full parment and prayed for a decree compelling payment of the deficit, 
and in default thereof for sale of the land or rescission of the contract. De- 
fendant answered that the contract included a transfer of a ten-acre tract in ad- 
dition to that declared upon, and claimed that the part payment satisfied the in- 
debtediess for the latter. As to whether the contract embraced the ten-acre lot, 
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EQUITY, continued. 
the testimony of plaintiff and that of defendant were directly contradictory, but 
't tended to show occupation by defendant of that lot. A witness for plaintiff, 
shown to be on bad terms with defendant, stated that defendant told him that 
he could have got the additional lot from plaintiff if he had ouly thought of it. 
Another wituess testified that he understood from a conversation between the 
parties that plaintiff lad sold out to defendant. But it nowhere appeared that 
the land in controversy was plaintiff's entire estate in the vicinity. No title 
bond was given for conveyance of the property, and no memorandum was made 
to show what land was sold. 

Held, that such proof, contradicted by defendant’s testimony, would not warrant 
a decree of specific performance, that the contract should have been rescinded 
and the defendant reimbursed for his partial payment, and plaintiff put in pos- 
session of the land, and reimbursed for loss of rents and profits, and that, to 
adjust unsettled accounts, a reference should be taken.—Paris v. Haley, 453 

12. Specific performance may be granted to vendor—Measure of proof requisite— 
Parties should be placed in statu quo, when.—It is well settled that a vendor, in 
like manner asa vendee, may sue for specific performance of a contract to 
convey land. But if its terms are uncertain, ambiguous or not made out by 
satisfuctory proof, the decree will not be granted. And in that case a court 
of equity will, as fur as possible, replace parties in statu guo.—lId. 

18. Specific performance—Dis cretion of Chancellor in, how exercised.—A decree 
of specific performance is a matter of discretion to be determined, not arbi- 
trarily, but in accordance with the facts established, and in conformity with 
such principles as are :upplicable to the facts.—Id. 

14. Equity— When party is in court, decree may adjust matter cognizable at law. 
—A court of equity will not turn a party out of court to pursue his remedy at 
law where complete justice can be done by the court of equity; and this, al- 
though in its progress, the court may decree on a matter cognizable at law.— 
Id. 

15. Equity—Relief, how effected by the statute of limitations. —Meve lapse of time, 
short of the period fixed by the statute of limitations, will not bar a claim to 
equitable relief where the right is clear, and there are no countervailing cir- 
cumstances. In doubtfal cases, long or unreasonable delay may sometimes 
turn the scales,—Kelly v. Hunt, 463, 

16. Equity—Bill to set aside sale under mortgage foreclosure by a sheriff en masse 
—Averments, what necessary on part of plaintifi—Suit was brought by the 
mortgagor to set aside a sale of the mortgaged property, made by the sheriff, 
under a foreclosure, on the ground that the property was sold in bulk instead 
of separate parcels, and thereby realized an inadequate price. The suit was 
brought nine vears after the sale, and plaintiff stated, that he had no knowl- 
edge of the sale in time to move to set it aside. No further fuets explanatory 
of the time of bringing suit appeared. Held as follows: 

Ist. The petition was not demurrable on the ground of staleness of the claim. 
The suit was brought within the period covered by the statute of limitations, 
and that statute applies to actions in equity as well as law. 

‘ 2d. The burden devolved on defendant to justify the sale in the manner adopted. 

Henee, it was unnecessary for plaintiff to aver that he did not desire or direct 
the sale of the property in mass. 
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EQUITY, continued. 

3d. Being made by the sheriff under a feri facias, (Wagn. Stat., 955, 3 10) the 
sale was governed by the statute touching such sales, (Wagn. Stat., 608, 3 30) 
and hence, defendant could not maintain that that officer was merely trustee 
under the mortgage, and subjected to no other measure of respousibility for 
the manner of sale and the amount realized. 

4th. Plaintiff was not required to allege fraud, nor, 

5th. That the different parcels of land were fitted for separate use, or that any 
one proposed to buy any separate parcel of it. 

6th. The petition might embrace a claim for rents and profits of the property, 
without being multifarious, and also, a claim for damages, by waste, to the 
freehold, as an incident to the main relief sought.—Id. 

17. Laches—Demurrer— Limitations, statute of—Bill in equity.—The laches of 
plaintiff was «pparent on the face of the petition (see statement in note 16), 
and that pleading was faulty in not negativing or excusing the same; but it 
was not fatally defective for that reason and the specific objection not being 
pointed out by demurrer, could not afterward be heard. The doctrine of laches 
in suits in equity is unaffected by the statute of limitations; certainly within 
the period it prescribes.— Per Suerwoop, Juper.—Id. 

See Administration, 9; Bills and Notes, 7; Land and Land Titles, 8; Limi- 
tations, 10; Lottery Ticket, 1; Mortgages and Deeds of Trust, 9; Part- 
nership, 4, 5; Practice, Civil—Pleadings, 1; Practice, Supreme Court, 2; 
Sheriffs’ Sales, 2; Tender, 3; Vendor’s Lien, 1. 

ERROR, WRIT OF; See Practice, Civil—Appeal; Practice, Supreme Court. 

ESTOPPEL; See Contracts, 1, 12; Equity, 9; Husband and Wife, 5; Land and 

Land Tities, 1, 2; Mortgages and Deeds of Trust, 9. 

EVIDENCE. 

1, Evidence—Record copy of seal.—The record copy of a deed need not contain 
a copy of the seal, nor ay locus sigillé or scrawl. A statement in the body 
of the certificate, that the officer who made it affixed the seal of his office, 
raises the presumption that such was the fact.—Geary v. City of Kansas, 578, 

2. Evidence —Mayor of Kansas City—Private seal of, when insu ffici:nt.—Thie char- 
ter of Kansas City gave the mayor authority to take acknowledgments of deeds 
“and certify the same under the seal of the city.” But the city in fact pro- 
vided no seal. Held, that, notwithstanding, he might adopt as official seala 
scrawl or other device, and his certificate containing the declaration that it 
was under the seul of the city, would be sufficient ; but otherwise, where it con- 
cluded with the words “given under roy hand and private seal, there being no 
Official seal of office provided.” —Id. 

See Agency, 2; Attachment, 1; Billsand Notes, 6; Contracts, 13, 17; 
Converance, 5; Corporations, 5,6; Damages, 4, 5; Equity, 8, 11, 12, 
16; Husband and Wife, 6; Identity; Justices’ Courts, 7; Land and Land 
Titles, 9; Mortgages and Deeds of Trust, 5; Nuisance, 1, 2, 3,4; Prac- 
tice, Civil—Trials, 5, 9; Practice, Criminal, 6,14; Practice, Supreme 
Court, 1, 2, 5, 6; Special Taxes, 1, 2; Vendor’s Lien, 1; Wills, 3, 4,5, 6, 

7, 8,9; Witnesses, 1. 





















INDEX. 625 


EXECUTION. 
1. Praciice, cicil—Execution sale without personal service or aituchnunt--Efiet 
of. —Where a judgment is obtained on an order of publication, without personal 


service or attachment, sale of land thereunder conveys no title—Cravens v. 
Moore, 178. 

9. Execution sale of pre-emplion right.—A pre-emption claim cannot be sold on 

execution.—Id. 

3. Execution sale—DPromise of plaintiff to inform defendant of time of —Effeet 
of non-fulfillment.— When plaintiff and defendant in an execution both reside 
in the same county, the failure of the former to fulfill a promise made to the 
latter, to notify him of the time of the sale, will not affect its validity. Such 
a promise is a mere gratuity, supported by no consideration.—Bailey v. Smoek, 
218. 

. Executions— Failure to sell land in parcels—Motion to set aside—Misjoinder— 
Effect of.—In case of sale of town land susceptible of subdivision into smaller 
parcels or lots, where the proof shows that a less number would have satisfied 
the debt, the sale will be set aside on motion of parties whose rights are af- 
fected. And where, on the hearing of such a motion, it appears that the ori- 
ginal defendant in the execution has sold out all his interest to one who was 
a stranger to the record, and both are joined in the motion, although the former 
will have no standing in court, yet the joinder will not work a denial of the 
application as to the latter.—State ex rel., ete, v. Yancy, 397. 

Execulion sale, costs of —Payment of by plaintiff in execution— Title —Thie pay- 
ment of costs of an execution sale by plaintiff in the execution or his attorney, 
is not sufficient to constitute him a bona fide purchaser.—Christian v. New- 
berry, 446. 

See Equity, 4, 9, 16; Sheriff's sales, 1, 2, 8; 

EXTRA PAY; See General Assembly, }. 


c— 


= 


F. 


FARMING LANDS; See Corporations, Municipal, 5, 6. 

FEES ; See Costs, 1; Sheriff, 1; Township Organization, 1. 

FORCIBLE ENTRY AND DETAINER, 

1, Forcible entry and detainer—Defense of homestead entry.—In suit by a land- 
lord fora forcible entry and detainer, a certificate of homestead entry granted 
to the tenant, cannot be interposed as a defense, because Ist. the title to the 
property cannot be tried in such proceeding, and 2d. the title so set up would 
be antagonistic to that of the landlord. Whiere, however, the tenant procures 
the title of his landlord either by direct conveyance or through the operation 
of law, as by tax sale, it may be set up as a defense.—Silvey v. Summer, 2538, 

2. Husband and wife—Rent of wife's land—Release of by husband —The husband 
has no power, by parol, to release a tenant from payment of rent on the wife's 
land.—Id. 

8. Forcible entry and detainer—Jurisdiction of justice as to damages.—In actions 
of forcible entry and detainer the jurisdiction of the justice, in the matter of 
damages, is not limited to three hundred dollars.—Id. 

40—vVoL. LXI. 
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FORCIBLE ENTRY AND DETAINER, continued. 

4. Forcible entry and delainer—Description of property, what sufficient—In an 
action of forcible entry and detainer brought in the county of Morgan, 
the property in dispute was described in the complaint as “South of Osage 
River,” wheres the county was north of it. But enough was recited elsewhere 
in the complaint to identify the property with land shown to he situated in 
Morgsn county, Held, that the words describing it as “South of Osage River” 
might be rejected as surplusage, and that the description was sufficient for the 
purposes of that action. Great strictness and accuracy of description is not 
essential in tiiese complaints.—Id, 

5. Forcible entry and detainer— Written demand.—In suit for unlawful entry and 
detainer, no previous written demand for possession of the premises is ye 
cessary.—Id. 

6. Forcible entry and detainer, what prior possession of plaintiff necessary — 
Plaintiff cannot recover in an action of forcible entry and detainer who has not 
been in possession for three years prior to the institution of his suit.—Miller 
v. Tillman, 316. 

7. Forcibie entry and detainer, litle not in issne in.—Actions of forcible entry and 
detainer have nothing to do with the tile to land.—Id, 

FRAUD, 

1. Crimes and misdemeanors—Re-conveyance of land by grantor, made under be- 
lief that first conveyance is invalid—Constr. Stat.—The simple making of a 
second deed while the former one is outstanding and in force, without reciting 
the same, does not constitute the offense prohibited by the statute (Wagn. 
Stat., 462, 352) in the absence of any fraudulent intent. Thus, where one 
having made a conveyance, afterwards concludes that the same is invalid, and 
so re-conveys the land, the grantee being cognizant of the prior deed, and 
the transactions connected therewith, and there being no artifice or attempt to 
defraud on the part of the grantor, the latter is not amenable to the statute, 
alt!iough the first deed in fact conveyed a good title —Armstrong v. Winfrey, 
354. 

2. Fraud, effect of on contracts.—Fraud avoids all contracts, where it can be 
shown that if it had not been employed the contract would not have been 
made.—lId. 

See Equity, 4, 8 ; Frauds, Statute of; Limitation, 9,10, 11 ; Lottery Ticket, 1. 

FRAUDS, STATUTE OF. 

1. Sla/ute of frauds—Memorandum—Letter addressed to a third party —Under a 
proper construction of the statute of frauds (Wagn. Stat., 656, 3 5) a writing 
signed by the party sought to be charged, although in the form of x letter ad- 
dressed to a third party, is a sufficient “memorandum,” if explicit enough as to 
the terms of the contract.—Moore v. Mountcasile, 424. 

. Statute of frauds—Promise to pay one’s own debt, ete.—Whiere a debtor by the 
direction of his creditor agrees to pay the amount to a third person to whom 
the creditor is owing a like sum, the promise is a direct undertaking of the 
deltor to pay his own debt, and need not be in writing.—Holt v. Dollarbide, 


bo 


453. 
FREIGHT CHARGES; See Railroads, 2, 3. 
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GENERAL ASSEMBLY. 

1. Legislature—Resolution voting extra pay to clerks for night work, of what 
force.—A resolution of one of the houses of the legislature, granting extra 
pay to clerks for night work, is in violation of the statute relating to the com. 
pensation of the legislature, (Wagn. Siat., 903, 34; 904, 36) and not bind- 
ing on the State officers. 

Ist. The law knows no fractions uf days in such cases, and the additional pay, 
although the work was done at night, was an increase of per diem compensa- 
tion forbidden by those provisions. 

Qd. The stutute could not be modified, changed or done away with by the sepa- 
rate action of either branch of the General Assembly.—State ex rel., ete. v. 
Auditor. 229. 

GOVERNOR; See Auditor, State, 2, 3. 

GRADING OF STREETS; See Streets. 1, 2. 

GREENE COUNTY; See Court, Probate und Common Pleas of Greene Co. 

GUARANTY. 

1. Guaranty—Nolice of acceptance. when unnecessary.—A mere proposal to 
guarantee a contingent liability is not binding on the guarantor unless he is 
notified of its acceptance. But where one directly binds himse!f to be respon- 
sible for the frlfillment of another’s contract already made, and within his 
knowledge, when he signs his obligation, no such notice is necessary.—Davis 
Sewing Machine Co. v. Jones, 409. 

GUARDIAN AND WARD. 

1. Guardians— Measure of diligence required.—A guardian is bound to use such 
diligence and prudence in the cure and management of his trust fund, as in 
general men of discretion and intelligence employ in their own affairs. They 
are not liable beyond what tliey actually receive, except in case of gross ne- 
gligence.—Tavylor v. Hite, 142. 

2. Curator—Money owing estate, when should be collected—Sale of security at a 
sacri fice—Curalor should be held, when. —In the case of a curator, when money 
owing the estate is not required for the maintenance and education of the 
minor, he need not collect it unless the security is considered doubtful; and 
where land, considered at the time as ample security for the «iebt, is sold in the 
absence of such requirement, the circumstance is one tending to fasten upon 
the curator responsibility for the debt.—Id. 

8. Guardian—Liability for interest under statute of 1855— Written report unne- 
cessary.—Under the statutes of 1855, a guardian was not liable for interest 
which he had not received, and, upon reasonable diligence, could not obtain. 
He was not under that statute compelled, in order to relieve himself from lia- 
bility, to file his sworn report that he could not obtain interest—TId. 

4. Sale of land under mortgage—Deduction of part of the purchase money on 
ground of lack of tille to part of the iand.—A guardian has no right to sell 

land under « mortgage, and at the same time rebate a portion of the purchase 

money on the ground that a part of the land, embraced in the mortgage, was 
not the property of the mortgugor.—Id. 
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GUARDIAN AND WARD, continued. 

5. Guardian—Final settlement by, without notice, has what effect.—May be at. 
tacked, how.—In suit against the sureties on a guardian’s bond, defendants 
may attack a settlement by him, admitting a certain amount to be in detauit, 
the settlement being made without the notice and filing of an exhibit of ac. 
counts between himself and his ward, required by the estate in case of final 
settlement. (Wagn. Stat., 68, 348.) Such statement has only the force and 
effect of an annual settlement. It is for that reason not a judgment, and is 
subject to examination and correction in such a suit —State v. Hoster, 544, 


HOMESTEAD; See Forcible Entry and Detainer, 1. 

HUSBAND AND WIFE. 

1. Husband and wife—Right of divorced woman to her choses in action not re- 
duced to possession by husband during marriage.——In the absence of statutory 
provisions, marriage is by law a gift to the husband of all the personal estate 
of the wife in her possession at the time it takes place; but his wife’s choses 
in action are not his till reduced to possession, And when divorced from her 
husband for his fault, her right to such property, not reduced by him to posses- 
sion, remains.—Hunt v. Thompson, 148. 

2. Dower— Right to, of woman divorced for husband's fault, when consummated. 
—The right to dower under the statute (Wagn. Stat., 541, 3 14) of a woman di- 
vorced for the fault of her husband, is not consummated till his natural death. 


—Id. 
Ejectment—Suit brought against a married woman—Judgment against her, 


improper, when.—Where husband and wife are sued in ejectment, and her 
answer alleges that she is in possession simply as the wife of her co-defend- 
ant, and the proof shows no other possession, nor any act of hers at the time 
of suit brought, except that in conjunction with her husband, she withholds the 
possession from plaintiff, no personal judgment can be rendered against her. 
And it is immaterial that pending the suit she becomes divorced and a feme 
sole.—Id, 

‘Husband and wife—Rent of wife's land—Release of by husband.—The hus- 
band has no power, by parol, to release a tenant from payment of rent on the 
wife’s land.—Silvey v. Summer, 253. 

. Husband and wife—Agency— Estoppel.— An unauthorized arrangement by her 
husband in reference thereto, will not estop the wife from asserting a claim.— 
Eystra v. Hadley, 578. 

Agency of husband for wife—Proof, whit requisite—To establish an agency 
of the husband on behalf of the wife, the evidence must be cogent and strong 
and more satisfactory than would be required between persons occupying dif- 
ferent positions, —Id. 

See Administration, 3; Practice, Criminal, 12. 
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IDENTITY ; See Practice, Criminal, 10. 

INCUMBRANCES; See Mortgages and Deed of Trust; Vendor's Lien, 1. 

INDICTMENT ; See Practice, Criminal. 

INFANTS. 

1. Note by infant—Disaffirmance--Liability of sureties —Where an infant gives 
his note for land purchased, and at his majority disaffirms the contract, the 
sureties on his note will not be liable.—Patterson v. Cave, 439. 

See Guardian and Ward; Limitations, 9. 

INSANITY ; See Wills, 3, 6, 7. 

INSTRUCTIONS ; See Practice, Civil, Trials; Practice, Criminal, 8, 11, 15, 16, 
19, 20; Practice, Supreme Court, 3, 4. 

INSURANCE; See Contracts, 17. 

INTEREST. 

1. Interest—Demand.—Interest cannot be allowed on accounts till after demand. 
(Wagn. Stat., 782, 3 1.)—Southgate v. A. & P. R. R. Co., 89. 

See Bills and Notes, 6, 
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JEFFERSON, CITY OF. 
1. Kailroads—Property in City o7 Jefferson—Assessment for taxation by muni- 
cipality in year 1871.—After the passage of the act of March 10th, 1871, touch- 
ing railroad taxation (Sess. Acts 1871, p. 56), the City of Jefferson had no au- 
thority under its charter to assess the property of railroad companies situate 
within its limits, and collect taxes thereon for the year 1871. Under @ 2 of 
the act, the lists and statements which formed the basis of the adjustment o¢ 
values by the board of equalization for the first annual tax under that Jaw, 
might be filed at any time before the Ist of February, 1872. But under 2 8 
the board could make a sui sequent separate return assessing the property for 
that year. And the tax may certainly be collected under 3 5 of the act of 
March 24th, 1873 (Sess. Acts 1873, p. 64), if not paid before the passage of 
that law.—Pacific R. R. v. Watson, et al., 57. *—_. am 
JUDGMENT ; See Execution, 1; Guardian and Ward, 5; Ire 3; Justices’ Court, 
5; Mortgages and Deeds of Trust, 8; Practice, Civil, 1, 2; Practice, Civil—~ 
Appeal, 2, 3; Practice, Criminal, 3, 17; Practice, Supreme Court, 8, 9; 
Special Taxes, 3. 
JUDGMENT CREDITOR ; See Sheriff's Sales, 8. 
JUDICIAL NOTICE ; See Practice, Supreme Court, 1; Railroads, 11. 
JURISDICTION ; See Bankruptey, 1; Court of Common Pleas of Newton Co. ; 
. Court, Probate and Common Pleas of Greene County; Equity, 10, 14; 
Justices’ Courts, 1, 2, 3, 4, 6, 8, 9. am 
JURY. | 
1. Jury— Panel— Bystanders, summons of— Presumption as to panel in case of — 
Under the act of 1873 (Sess. Acts, 1878, p. 46), when the regular panel is 
exhausted or engaged in the trial of another cause, a jury may be summoned 
from the bystanders; and a venire facias is not necessary for that purpose. 
And the fact that a jury is thus summoned will raise the presumption that the 
pauel is iu the condition referred to.—State v. Jones, 232. 
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JURY, continued. 
2. Jury, mode of summoning—Ezceptions to.—Whiere objections are not made 
and exceptions saved at the proper time, to the manner of summoning a jury, 
the point will not be regarded in the Supreme Court.—Id. 
3. Juries, mode of selection—Statule of 1873, directory.—The act of 1873 (Sess, 
Acts 1873, p. 46), providing the mode of summoning grand and petit jurors, 
is directory merely, (State vs. Pitts, 58 Mo., 556) and a failure to comply with 
its terms, in the manner of their selection, will not affect the judgment.—State 
v. Knight, 373. 
4. Practice, civil—Municipalitiee—Jurors—Taz payers, when incompetent—Spe. 
cial venue, when must be called.—In actions against a municipality, tax-paying 
inhabitants thereof are not competent jurors, and where at the time objection 
is made to such jurors, and exception saved to the action of the court in ad. 
mitting them, the party does not waive his objection to the panel by proceed. 
ing with the trial. Nor is he required, in order to entitle him toa special ve. 
nire, to ask for the same, until the regular panel has been called, and the list 
of competent jurors exhausted. (Rose vs. City of St. Charles, 49 Mo., 509.)— 
Fulweiler v. St. Louis, 479. 

See Witnesses, 1. 






JUSTICES’ COURTS. 


1. Railroads—Taking material in construction of—Statutory method of ascer- 
taining damages—Failure of parties to agree as touching, non-recital of in 
record of justice—Service on parties by justice of the peace, proof as to.— 
lst. The method of procedure for ascertaining damages done the owner by tak. 
ing material from his land for the construction of a railroad (R. C. 1855, ch. 39, 
2 22; see also Wagn. Stat., p. 302-3, 3 11), is a summary one, and must be 
strictly pursued, and every essential pre-requisite, called for by the statute, 
must affirmatively appear on the face of the proceedings in order to give 
them validity. Thus the failure of parties to agree, as to the value of the ma- 
terial taken, is a jurisdictional fact, necessary to empower the justice to ap- 
point house-holders to ascertain the damages, etc., as in the above section 
provided; and in suit upon the award, made by the appraisers, the failure of 
the record of the justice to recite such non-agreement is an omission fatal to 
recovery ; and it is an omission, also,which parol evidence cannot suppiy. 


_ 2ud. But even in ordinary actions before a justice of the peace, his jurisdiction 





must somewhere appear on the face of the proceeding, in order to their valid- 
ity. And where the record fails to show that the defendant was notified as 
the law directs, this defect cannot be supplied by parol] proof that a summons 
alleged to be lost, was issued by the justice, and served by the constable. un- 
less that proof goes further, and shows, also, the substantial contents of the 
summons, and of the return thereon; establishing the facts on whom, and by , 
whom, the service of the writ was had, and the method of that service. —(Mec- 
Cloon vs. Beattie, 46 Mo., 391, approved.)—Cunningham v. The Pacific Rail- 
road, 33. 

2. Railroads—Suit before justice for burning plaintif’’s properly—Service on 
agent, what insuficient—Constr. Stat.— Motion to dismiss, what sufficiently spe- 
cifie—In suit against a railroad company before a justice of the peace, for 
setting fire to plaintiffs property, the coustable’s return, showing that he 


























INDEX. 631 

JUSTICES’ COURTS, continued. 
served the writ by reading it to the agent, ete., is not sufficient. The service 
of process, as provided for in 39, Art. I, of the statute affecting justices, 
(Wagn. Stat., $10, 3 9) is authorized in suits for killing stock. But in the 
case supposed it shayld be made conformably to the statute relating to corpo- 
rations (Wagn. Stat., 294, 2 26), by service on the chief officer, or by leaving a 
copy with the agent, ete. And if made as above stated, by reasiing the writ to 
the agent, the court will be bound, on general demurrer, or any motion whiel: 
will bring to its attention the defect in the service, to dismiss the suit, unless 
the return is amended in accordance with the facts showing due service. And 
the court cannot refuse to act upon the motion or pleading, on the ground that 
they fail to specify wherein the return is defective —Jordan v. M., K. & T. R. 
W. Co., 52. 

8. Justices’ Courls—Appeal—Failure of notice before second term—Effect of — 
Waiver of nolice— What act gives jurisdiction to Cireuit Court.—Where an ap- 
peal from 2 justice is not taken on the day when the judgment is rendered, 
and notice thereof is not given before the second term of the Cireuit Court, 
after that at which the case is to be determined, such omission will be held to 
be a failure to prosecute the appeal, and will authorize an affirmance. Any 
appearance for a special object, such as a motion to dismiss on account o! 
defective process, or to affirm on the ground that there has been «a failure to 
prosecute the appeal, is not such an appearance as will confer jurisdiction on 
the Circuit Court to try the case. But any act which implies that appelice is 
in the Circuit Court for general purposes, such as to plead to tiie merits or con- 
test the rial, as when he subpoenas witnesses therefor, will ve held sufficient to 
confer jurisdiction on the court to try the case. He is presumed to have 
known that the cause was pending and to have waived notice. Moreover, in 
summoning witnesses he becomes liable for costs in a matter pertaining to a 
trial on the merits; and where the court has power to tax such costs, it can 
proceed to try the whole case.—Page v. A. & P. R. R. Co., 78. 

4. Forcible entry and detainer—Jurisdiction of justice as to damages.—In actious 
of forcible entry and detainer the jurisdiction of the justice, in the matier of 
damages, is not limited to three hundred dollars.—Silvey v. Summer, 258. 

5. Justices’ court—Judgment without proper service—Appeal to circuit court— 
Setting aside of judgment, when proper.—Where a transcript from a justice’s 
court shows judgment rendered against two or more defendants without suf_i- 
cient service, the judgment may be dismissed by the circuit court on motion 
as to those who appeal, but as to parties not appealing such action is im- 
proper.—Urton v. Sherlock, 257. 

6. Texas cattle act, jurisdiction of justice under.—Justices of the peace have jur- 
isdiction of actions for damages received by reason of the introduction of 
Texas cattleinto this State. (Wagn. Stat., 251.)—Id. 

7. Promissory note, given to compound felony—Allegation in suit on note before 
justice of the peace.—A note given for the purpose of preventing » ¢r minal 
prosecution is against public poliey and void. And in a suit before a justice, 
no pleadings being required, it is unnecessary to allege that the crime had been 
committed, and that the payee at the time of taking the nore for sneli con. 

sideration knew of the fact of its commission. It is sufficient if tiese facts 

appear upon trial.—Baker v. Farris, 389. 
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JUSTICES’ COURTS, continued. 

8. Attachment before justices—Jurisdiction as to amount claimed in interplea.— 
In an attachment suit beforea justice of the peace, where the amount originally 
sued for is within the jurisdiction, he will also have jurisdiction of the inter- 
plea, although the value of the property attuched and of that claimed, exeeed 
the amount for which suit may be brought in that court.—Mills v. Thomson, 
415. 

9. Atlachment before justice—Interplea— Verdict for value of property claimed. 
Where « number of horses were attached before a justice, and the jury found 
for an interpleader, “in the sum of $150 for horses,” ete., the verdict was held 
a mere nullity which should have been set aside, and a judgment rendered 
thereon ‘for the possession of the property mentioned in the interplea” un. 
authorized.—Id. 

10. Justices’ courts—Suit for money paid ou written orders—Siatement, what 
should be shown by.—In suit before a justice for sums paid on written orders 
addressed to plaintiff by defendant, on which orders sundry bills of goods are 
sold to different parties, if plaintiff file a statement setting out separately the 
several orders, that is sufficient. He is not required to insert in his statement 
an itemized account of the goods so delivered.— Wallace v. Moore, 472. 

See Corporations, 6; Replevin, 1, 2. 

JUSTICES OF THE PEACE; See Justices’ Courts 


K,. 
KANSAS CITY, MAYOR OF; See Evidence, 2. 


L. 





LAND AND LAND TITLES. 

1. Notes given in consideration of an agreement lo convey land—Estoppel as to 
outside parties.—In suit upon notes given in consideration of an agreement to 
convey to defendant a valid fee simple title, the latter may defend by showing 
a failure to give such deed ; and this being the fact, where there are parties in 
interest who are not joined in the suit, it will not avail plaintiff to show 
that they knew of the agreement to convey, and approved of it, either by posi- 
tive acts or by aequiescenee. For, Ist, the doctrine of estoppel is not allowed 
to supply the place of a paper title where that is covenanted for; and, 2d, a 
judgment would not bind such outside partics, nor be any evidence against 
them in an action afterward brought by them to assert their rights against the 
property.—Smith v. Hutchinson, 83. 

2. Estoppel—Iynorance of title—Acquieseence in a sale of lind caused by igno- 
runce of the true state of title, will not work estoppel.—Id. 


8. Ejectment—Failure of tille in one or more plaintiffs will not prevent recovery 
of those showing good ittle— Dismissal as to co-plaintiffs, when not required. — 
In a joint action of ejectment by two or more plaintiffs, under a proper con- 
struction of the statete (Wagn. Stat., 559, 3 10), a failure of title in a portion 
of them will not prevent a reeovery on the part of others who show a good 
title to any interest in the premises not barred by the statute of limitations or 
otherwise; and they cannot, in order to obtain judgment, be compelled to 
take a voluntary non-suit in advance, as to those who may ultimately fuil to 
recover.—Miller v. Bledsoe, 96, 


























INDEX. 633 


LAND AND LAND TITLES, continued. 

4. Adverse possession of co-tenants under fee simple deed need not amount to ouster, 

when.—The rule as to adverse possession and ouster necessary to create title 

under the statute of limitations, where one goes into possession of land as a 

co-tenant, does not govern a case where he whose title is in fact that of tenant 

in common, takes possession under deed of warranty for the whole tract, sup- 
posing that he takes a fee absolute, and with nothing to show the contrary.— 

Id. 

Tenancy by curtesy— Those holding under wife cannot sue for land during.— 
Where one holds land as tenunt by curtesy, those deriving title from his de- 
ceased wife cannot sue during his life.—Id. 

6. Warranty deed of tenant by the curtesy— Warranty must be made good by his 
heirs, when.—Where one conveys, by a warranty deed, land in which he is 
only tenant by the curtesy, his heirs must muke his warranty good, if they 
have assets by descent from him of equal value with the land.—Id. 

7. Land—Purchase of, under inducement from one having prior claim-— When does 
and when does not work estoppel—Bill in equity for title—Interest— Writs of 
poxsession—Agency.—A. pureliased land at execution sale which the debtor in 
the execution held under a bond for title from B., but for which he had not 
paid. C. with the consent of A. and under an agreement with him to pay 
the sheriff the amount bid by A. at the execution sale, paid the purchase money 
to B. and obtained the legal title, but failed and refused to pay the sheriff, and 
judgment was obtained against A. for the amount of his bid. Held, that A. 
on payment of the amount paid by C. to B. was entitled to a decree vesting 
the legal title in him.—Bibb v. Means, 284. 

Land, sale of by county commissioner—Misdescription—Defective execution 
of statutory power.--A court of equity will not furnish relief in case of the de- 
fective execution of a statutory power. But this doctrine has no application 
to a case where a county commissioner, in the sale of land, complies with all 
the provisions of the statute under which he acts, and the only error in his 
deed consists in a misdescription of the land. And that rule will not prevent 
an action in equity to reform the conveyance.—Houx v. County of Bates, 391. 
Land titles—Ezxplanations of possessor—For what purpose admissible.—Thie 
tendency of recent adjudications is to admit explanations of a possessor of 
property as to his title, not with a view to set up such title, but to show 
whether his posse-sion was adverse under the statute of limitations or other- 
wise.—Martin v. Bonsack, 556. 

10. Sheriff's deed—Recitals—Term of court.—A sheviff’s deed which does not 

recite that the land was sold at any term of court, is void.—Id. 
See Administration, 3; Contracts, 1; Conveyances; Equity, 8; Execution, 

1; Forcible Entry and Detainer, 1; Limitations, 9, 10, 12, 18; Rivers, 

1, 2,3; Special Taxes, 1, 2,3; Swamp Lands, 1; Quieting Titles, 1. 
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LANDLORD AND TENANT. 
1. Landlord and tenant—Lease fraudulently obtained from one in poxsession— 


Purchase of landiord’s title —Where a lessee goes in under # lanalord already 
in possession he cannot question his landlord’s tide. But it he ve himeeif in 
possession, and the lease is unfairly or frauduleutly obtained from him, he may 
defend against the title of-the lessor. And the.tenant may set up against his 
landlord the title of the latter, procured by himself either by « direct convey. 
auce or by operation of law, as by a purchase of a tax-tille, or that acquired 
under execution sale, during the term of lis lease. The lease is Uereby exiin. 
guished, and the tenancy ceases. —Higyins v. Turner, 249. 

2. Forcible entry and Delainer—Defense of Homesiead entry.—In suit by a land. 
lord for a forcible entry aud detuiner, « certificate of homestead entry granted 
to the tenant, cannot be interposed as a defense, Lecuuse Ist. the title to the 
property cannot be tried in such proceeding, and 2ud, the title so set up would 
be antagonistic to that of the landlord, Where, however the tenant procures 
the title of his landlord either by direct conveyance or through the operation 
of law as by tax sule, it may be set up as a defense. —dilvey v. Summer 
253. 

See Forcible Entry and Detainer, 1; Practice, Criminal, 12; Trespass,), 

LEASE; See Landlord and Tenant, 

LEGISLATURE; See General Assembly; Railroads, 2, 3. 

LIEN ; See Mines and Mining, 1. 

LIEN, MECHANICS’; See Mechanics’ Lien. 

LIEN, VENDORS’ ; See Vendors’ Lien. 

LIMITATIONS. 

1. Note—Morigage to secure--Action on after statute has barred nole.—W hiere, 
before a note is barred by the statute, a mortgage is given to secure its pay- 
ment, a recovery may be had on the mortgage, although at the date of bring- 
ing suit, the time limited by the statute has expired, and the note standing 
alone would be barred by its operation._-Wood v. Augustine, 46. 

2. Administrator—Suit against Creditor by—Counter-claim may be set up al- 
though not filed in the Probate Court within three years—An administrator 
sued a bank for money deposited by his testator, und certain dividends accru- 
ing ufter his death, on stock owned by him. The bank claimed by way of off- 
set money paid the testator in discount of his paper. Held, that the bank was 
not burred from setting up that defense, by reason of its juilure to present 
the claim for allowance in the Probate Court within three veers after the 
grant of letters. The special statute of limitations touching administrators 
(Wagn, Stat., 102, 3 6) contemplates cases where the creditor in the first in- 
stance brings his claim against the estate, and has no application to suits 
by the administrator against the creditor where the demand of the latier is set 
up as a counter-claim to such suit the only statute which can be pleaded 
against the counter-claim under the law (Wagn, Stat., 1274, 3 3), is the gen- 
eral statute of limitations, (See Stiles v. Smith, 55 Mo. 363.)--Lay adm’r v. 
The Mechanics’ Bank, 72. 

8. Practice, civil—Statute of limitations—Demurrer.—Where a petition on its 
face shows that the time, in which the suit may be brought, has elapsed, the 
defect may be reached by demurrer.—Henoch v. Chaney, 129. 
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LIMITATIONS, continued. 

4. Replevin b0nd—Limitation to actions on.—-An action on a replevin bond has 
ten years to run from the date when the cause of action accrues, (Martin vs, 
Kuapp, 45 Mo., 48; Wagn. Stat., 917, 3 9.)—Id 

5. Limitations—Statute applies to actions al law and in equity—Tihe statute of 
limitations which is in force is applicable to all civil actions, whether they are 
such as have been heretofore denominated suits in equity or actions at law.— 
Rogers v. Brown, 187. 

6. Statute of limitations— Wil! run against heir, notwithstunding disabilities, when. 
—Wiren the stacute of limitations begins to run against the ancestor, it will 
continue to rnu against the heir, notwithstanding that the heir may be under 
some statutory disability at the time of the descent cast.—Id. 

4. Statute of limitations—Ezxecution sale—Purchaser must commence suit, when. 
—Tie right of an execution debtor to real property held adversely to him, 
may be sold under execution, and the purchaser must institute his action 
within ten years from the time the right of action accrued to his grantor 
through the execution sale.—Id. 

8. Equity—Action by purchaser at execution sale to set aside deed for frauds 
must be begun within ten days after filing of deed—Sectlion 1,410 and 24, Art, 
II, Statute of Limitations considered.—In suit by a purchaser at execution 
sale to set aside a conveyance of land made by the judgment creditor, plaintiff 
is governed by the same limitation law with the creditors of defendant, and 
defendant will be regaried as holding adversely to them from the date of -re- 
cording his deed. And the action for relief, no “improper act” of defendant 
preventing its commencement being pleaded or proved. (Wagn. Star., 920, 3 
24) must be commenced under @ 1 art. II, of the statute of limitations (Wagn. 
Stat., 915) within ten years after the filing of the conveyance for record, 

The statute (Wagn. Stat. 918, 3 10, subd. 5) authorizing actions for relief on the 
ground of fraud, to be brought within five years after discovery—the discovery 
having been made within ten years after commission of the fraud—has no 
application to actions for the recovery of real property. And the equity doc- 
trine statedin Hunter v. Hunter (50 Mo 445), that the statute will not com- 
mence running till the discovery of the fraud, no longer applies to « case like 
the above, since the adoption of the code and the present statute of limita- 
tions.—[d, 

Limitations—Stalutes of 1865, as to age of majority among women— Effect as 

to those over eighteen and under twenty-one years at dale of their adoption.—Un- 

der the statute of 1865, concerning guardians, curators and minors, (ch. 116, 

2 1) women of the age of eighteen were “considered of full age for all pur- 

poses.” Held, that this statute could not operate retrospectively but only so as 

to make women who were, at the time of its adoption, over eighteen but under 
twenty-one, of age from the date of its passage. Hence, such an one 

having theretofore a right of ection for the recovery of lands, would, under a 

proper construction of the limitation law, (Gen. Stat., 1865, p. 746,34; Warn. 

Stat., 916, 3 4) haveat least three full years after the adoption of the statutes 

of 1865, within which to bring her action.—Reisse et al. v. Clarenbach, Ex’r, 

$10. 
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LIMITATIONS, continued. 

10. Equity—Relief on the ground of fraud—Sec.10, Subd. &, art. of Limite. 
lation Law not applicable to land suits. —Tie Statute (p. 918, 3 10, subd. 5) au- 
thovizing action for relief on the ground of fraud, to be brought within five 
years after discovery, the discovery having been made within ten years after 
the commission of the fraud, has no application to actions for the recovery of 
real property. (Rogers vs. Brown, ante, p. 187.)—Id. 

11. Limitations, statute of — Deed to defraud creditors-See, 24, art. 1l., Limitation 
Law.—Where u deed is recorded, although made to defraud creditors, and so 
far forth an “improper act,” it does not prevent an action for the recovery of 
the land within the meaning of the statute of limitations, (Wagn. Stat., 920, 
2 24) so as to prevent the running of the statute.—Id. 

12. Limitations—Gibson v. Chouteau— Right of entry—Issue of patent.—Under 
the decision of Gibson vs. Chouteau, (13 Wal., 92,) the statute of this State 
(Wagn. Stat., p. 916) limiting actions for the recovery of lands to twenty-four 
years after the right of entry has accrued, will not bar an action before the 
issue of patent, although it be issued to the same person who entered the land 
—Mclihinney v. Ficke,329. 

13. Pautent-Adverse possession should be pleaded as an equitable bar, when.— Where 
suitis brought upon a patent of the United States, issued more than twenty- 
four years after the right of entry has accrued, adverse possession during that 
period is not a legal but an equitable bar, and, to be of any avail, must be 
pleaded as such.—Pgr Hoven, Juper.—Id. 

14. Limitations—Absence from the Siale-Change of rexidence by family.—Where 
one departs from the State, .caving a residence therein, aud afterwards his 
family remove from that dwelling place to another county, he will be held to 
have no place of abode within the State, where service may be had upon him, 
and under a proper construction of 3 16, Art. II, of the Limitation law, the 
statute will cease to runin his favor.—Miller v. Tyler, 401. 

15. Limitation— Prior possession short of statutory bar, will prevail, when.-A prior 
possession, though short of the statutory var, will prevail against a subsequent 
possession, which has not ripened into title, provided the former was under 
claim of right, and has not been abandoned.— Martin v. Bonsack, 556. 

16. Statute of limitations—Partnership debi—Covenant with outgoing member 
to answer for—Suit on—Running of statute commences, when.—A firm en- 
tered into a written stipulation with an outgoing member to become liable for 
former debts of the partnership, and afterwards, suit was brought against him 
on a note of the old firm, judgment was obtained and his property subse- 
quently sold to satisfy it. In suit brought by him against the remaining 
members on the stipulation, Held, 1st, that the statute of limitations of ten 
years was applicable; 2d, that if the covenant had been one of indemnity 
the statute would not have commenced running against plaintiff until the prop- 
erty was sold; but 3d, that such stipulation was not a covenant of indemnity, 
and that plaintiffs right of action certainly acerued when judgment was obtain- 
ed against him, and that the statute commenced runuing at that time.—Row- 
sey v. Lynch, 560. 

See Administration, 5; Equity, 15, 17; Land and Land Titles, 9 ; Meclianic’s 
Lien, 1; Practice, Criminal, 4, 5. 
LIQUOR; See Practice Criminal, 1. 
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“LOT OF LAND,” defined ; See Mechanics’ Lien, 2. 

LOTTERY TICKET. 

1. Contract—Sale of lottery ticket against public policy when, equity will not in- 
terfere, even though sale be obtained by frand.—Tive sale of a lottery ticket is in 
violation of the Constitution, (Art, 1V, 3 28,) and of the statute (Wagn. Stat., 
503, 2 28), and ander the Jatter it is immaterial that the ticket had drawn the 
prize before the sale. And the contract being not merely malum prohibiium 
but against public policy, the fact that the ticket was obtained by frand, and 
that the bargain was unconscionable, will not justify interference and relief 
by a court of equity.—Kitchen v. Greetiabaum, 110. 


MA. 


MANDAMUS. 


1. Municipal warrants—Mandamus to enforce payment of—Prior judgment 
necessary, uhen.—Certain town warrants were on their face made payable, out 


of any money appropriated for street work, but nothing showed any special 
power or duty of the trustees, under the law, to levy taxes for their payment; 
or that they were distinguishable from ordinary warrants ; held, that the claim 
must be first reduced to judgment, as contemplated by the statute. (Wagn. 
Srat., 617, 277) before, mandamus would lie.—State ex rel., v. Trustees of 
town of Pacific, 155. 

2. Mandamus— Writ should be single.—A writ of mandamus, ordering town au- 
thorities to pay certain warrants, or levy a tax for that purpose, is improper 
The command should be limited to one of the requirements.—Id. 

MANSION HOUSE; See Practice, Criminal, 12. 

MARRIED WOMEN;; See Husband and Wife. 

MASTER AND SERVANT; See Damages, 1, 2; Railroads, 1, 15, 16. 

MECHANIC’S LIEN. 

1. Mechanic’s lien—Filing of petition—Institution of action —W)hiere, in suit on 
mechanic’s lien, the petition is filed within ninety days after the filing of the 
lien, the action is commenced within the meaning of the statute (Wagn. Stat., 
911, 3 16) and the lienor is not barred, although the writ is issued subsequent 
to that period.—Gosline v. Thompson, 471. 

2. Mechanics’ liens—‘‘ Lot of land,” meaning of phrase in the statute—Single 
lien for work on houses erected on contiguous lots.—The “lot of land” to which a 
mechanic’s lien attaches in towns, cities and villages (Wagn. Stat., 907-8. 3 1) 
means the lot as bounded and described on the plats, or ws subdivided and 
bounded by conveyances of the owners, or by other ucts done by them for 
that purpose. And where there are a number of lots, each containing a sep- 
arate building, although the lots are contiguous and in a compact body 
of land, and without division fences, a single lien filed against all the lots as 
one parcel of land, for the aggregate value of all the work done and material 
furnished on the several houses, is invalid. Nor can it aid the lien that the 
whole work was done under one contract, and not under separate contracts 
for each building. —Fitzgerald v, Thomas et al. 499. ; 

8. Mechanic's lien—Single lien on number of houses and lots, invalid—Defend- 
ants, who should and who need not be made.—Where houses are erected sepa- 

rately and upon distinct lots of land, a separate lien must be filed against each 
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MECIIANICS’ LIEN, continued. 
house and lot for the work and materials thereon; and a ‘single lien filed 
against the entire premises for the aggregate charge, is invalid. And it ig 
immaterial that at the time of the contract the houses and lots belonged to 
the same owner, and that in suit on the lien he was made sole defendaut, 
(Fitzgerald vs. Thomas, an/e p. 499.)——Fitzpatrick v. Thomas, 512. 

4. Mechanic’s lien— Denial that plaintiff’s claim constitutes a lien, has what effect, 
—Under the late practice act of this State, in suit to enforce a mechanic's lien, 
a denial that plaintiffs claim constitutes a lien on the land is sufficient to put 
in issue the liability of the property to be charged with the lien. All other 
facts necessary tv constitute a lien must be specifically denied or they will 
stand admitted.—Id, 

. Mechanic's lien-Materials must actually be used- Apportionment of labor and ma- 
terials on different buildings. —A material man has no lien upon any building 
save for the materials which actually enter into its construction. (Simmons 
vs. Carrier, 60 Mo., 582.) And where several buildings are made under one 
contract, and it is sought to charge them with mechanics’ liens, the amount of 
work and labor on each must be ascertained and apportioned accordingly.—Id, 

MERGER; See Bilis and Notes, 9, 10, 11, 12; Corporations, 3, 4. 

MINES AND MINING. 

1. Contract for digying ore—Title of miners thereto.—Under an agreement with 
the owner of the land, certain specified lots were set apart to a number of 
miners, and for digging ore therefrom, they were to receive a given compensa- 
tion in kind or in money. But the contract especially provided that no right, 
title or interest in or to any of the ores should rest in the miners, but that the 
same should remain the absolute property of theowner. Held, that the miners 
had alien upon the ore and the right of possession till the compensation was 
paid or tendered, but no other title thereto. They had no right to sell it; and 
any one purchasing with knowledge of the facts could take no title—Granby 
Mining & Smelting Co. v, Turley, 875. 

MISDEMEANOR; see Practice, Criminal, 18. 

MISPRISION ; See Equity, 10; Practice, Criminal, 2, 

MONEY; See Cortracts, 1. 

MORGAN COUNTY; See Pacific Railroad, 

MORTGAGES AND DEEDS OF TRUST. 

1. 7'rustee— Purchaser from with notice of trust— Doctrine as to-—A pplication of to 
sales at public vendue.—The doctrine that a purchaser from a trustee with no- 
tice of the trust shall be charged with the same trust in respect to the prop- 
erty as the trustee from whom he purchased, has no application te sales of 
trust estates at public vendue in accordance with the deed.—Wood v, Augus- 
tine, Sr., 46. 

2. 7'-ustees—Sale under deed of trust without request of beneficiary.—Where the 
power of a trustee, in a deed of trust given to secure a number of creditors, to 
sell, is conditioned simply on the non-payment of the deed, and not on the re- 
quest of any one of the beneficiaries, he may sell on default withont such re- 
quest, and a recital, in his trustee’s deed to the purchaser, that such request 

was made, may be treated as superfluous. And a beneficiary, purchasing at 

such sule, takes. not merely a trust for his co-beneficiaries, but, a valid title as 
against them.—Id. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

3. Nole—Mortyage to secure—Action on after statute has barred note-—Where, 
before a note is barred by the statute, a mortgage is given to secure its pay- 
ment, a recovery may be had on the morigage, although at the date of bring- 
ing suit, the time limited by the statute has expired, and the note standing 
ulone would be varred by its operation.—lId. 

4. Vendor's Lien—Suit lo enforce as against subsequent encumbrancer—Sur plus 
proceeds— Notice—Admissions— What proof as to necessary, in order to divest 
title. —In suit to enforce a vendor's lien against a subsequent mortgage of the 
land by the purchaser, held, 1st. Where the land is sold to satisfy the lien, 
the surplus proceeds, if any, should be decreed to pay off the debt secured by 
the deed. 2d. Where the grantee in the deed of trust has no notice of the 
lien, he will hold asagainst it. 8d. In such proceeding a decree may be given 
for plaintiff on the uncorroborated testimony of a single witness, the chancel- 
lor deciding on the weight and credibility of the testimony. The old chan- 
cery rule as to the measure of evidence in cases of that description under the 
present system of practice, no longer prevails. But where the proof consists 
of oral admissions it should always be received with the greatest caution. And 
in a case where the mortgagor has purchased years before the date of his en- 
cumbrance, and is in possession under a recorded deed, and plaintiff mean- 
while has made no attempt to give notice of his vendor’s lien, and the admis- 
sivus were made in a loose conversation had long previously, and the testi- 
mony regarding them is vague and uncertain, and positively denied, and not 
corroborated by clear and unequivocal proof, the chancellor will not inter- 
pose. The rule discarding such testimony is based, not on the lack of credi- 
bility in the witness, but on the necessary vagueness and uncertainty of his 
memory. 4th. Where actual notice to the encumbrancer is required, knowl- 
edyve of that fact or of facts which will necessarily lead to its discovery, must 
be brought home to him.—Cornet v. Bertelsmann, 318. 

. Mortgage-—Description of note according to legal effect sufficient—Parol evidence 
as (o note, when proper.—In legal intendment a note, after its indorsement, is 
parable to the order of the indorsee and such description in a mortgage given 
to secure it, is sufficient. And in suit to foreclose the mortggage when the pe- 
tition recites the description of the mortgage as above, and at the same time 
counts on the note as payable to the order of the payee, parol evidence is 
proper to show that the note sued on is that intended to be secured by the 
mortgage.—Auli v. Lee, 160. 

6. Contracts, illegality of—Morigage given on week day for note made on Sunday. 

—A mortgage given to secure the payment of borrowed money, and dated on 
a secular day of the week, may be enforced, though the note was made and 
executed and the money was borrowed on Sunday. Where the original con- 
sideration is immoral or illegal no new promise based thereon can be of any 
avail. But in the case supposed the original consideration of the mortgage, 
viz.—the obligation to return the money—was neither immoral nor illegal. 
The promise to pay alone was tainted with illegality; and where such is the 
fact, alchough the promise cannot afterward be ratified so as to impart validity 
to it, yet a new promise founded on such obligation and relieved of the ille- 
gility, would be legal. And the mortgage in the case stated is such a new 
promise.—Gwinn v. Simes, $35. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

7. Mortgage follows transfer of notes secured by it.—Tire transfer of a note se- 
cured by mortgage carries the mortgage with it.—K. ©. Sav. Ass’n v, Mastin, 
435. 

8. Mortgage not forfeited by obtaining general judgment, efe—A mortgagee 
does not forfeit his right to enforee his mortgage by obtaining a general judg. 
ment on the debt, nor by delaying such enforcement till the removal of a prior 
encumbrance.—Id, 

9. Mortgage lien, waiver of —Egquitable estoppel.—A mortgage lien is not waived 
without existence of facts amounting to equitable estoppel.—lId. 

10. Note secured by deed of trust—Renewal of note held by assignee—Effect of on 
security.—The renewal of a note secured by a deed of trust does not destroy 
or in any way impair the security. And the assignee of the original note 
holds the seevrity, in case he receives a renewul of the note—Christian y, 
Newberry, 446. 

11. Mortgage—Tuaking of new one—Merger.—In the absence of a special agree 
ment to that eff-et, the taking of a new security from the same party and on 
the same property, will not merge or extinguish a prior one of the same quality 
and degree.—Id. 

12. Note—Possession of, warrants payment to possessor.—The facts of the po-sex 
sion of a note and deed of trust, by an attorney to whom they are entrusted, 
is, presumptively, enough to authorize payment to the possessor.—Whelan vy, 
Reilly, 565. . 

18. Trustee—Payment of note to —Semble, that under the present statute (see 
Wagn. Stat., 956, 33 14, 15), payment to the trustee of a note secured by deed 
of trust is good.—Id. 

14. Tender— Payment of money into court—Equitable relief—When action is 
brought in equiry, to set aside a sale under a deed of trust, plaintiff does not 
lose the benefit of a tender made by failing to pay the money into court. The 
rule as to such deposit, has no application to suits brought for equitable re- 
lief —Id. 

15. Deed of trust—Condition that in default of part, whole debt becomes due—Ten- 
der—Saule—Bill to redeem—Terms of decree—Misconduct of trustee.—W \iere 
by the terms of a deed of trust on failure to pay the interest notes as they 
matured, the whole amount of principal and interest forthwith became due, and 
the trustee was empowered to sell, and for default in payment of a portion of 
the interest notes, he proceeds to sell, the debtor may, on proof of tender to the 
trustee, before sale, of the amount then due together with costs accrued, have 
the sale set aside in equity, and the refusal of the trustee to receive the money 
may amount to oppressive conduct which will authorize a decree for that rea- 

son alone, regardless of the question of tender, on payment of the notes ma- 
tured :it the date of the decree and proper costs.—Id. 
See Bills and Notes, 6, 11, 12; Equity, 16; Guardian and Ward, 4; Part- 
nership, 4. 
MORTMAIN; See Wills, 8, 14. 
MURDER; See Practice, Oriminal, 23, 24. 
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NEGLIGENCE ; See Damages; Railroads, 5; Streets, 1. 

NEWTON COUNTY; See Courts, Common Pleas of Newton County. 

NOTICE; See Administration, 4, 5; Damages, 2, 8; Guardian and Ward, 5; 

Guaranty, 1; Swamp Lands, 1, 

NUISANCE. 

1. Nuisance, action for--Notice—Request to abate.—In order to maintain an ac- 
tion of damages for nuisance erected on defendant’s land, by a previous owner, 
it should appear that defendant had notice or knowledge thereof. But plain- 
tiff need not prove a request to defendant to abate the same.—Pinney v. Berry, 
359. 

2. Nuisance, general stalement sufficient, when-—Specifications, when required.— 
In complaint for a nuisance, it is not necessary to detail all the particular in- 
juries which result therefrom. It may be sufficient to specify the main fact, 
but if it is attempted to particularize the resulting injuries, all that are designed 
to be proved should be stated.—Id. 

8. Nuisances to land—Measure of damages— Value of land just before and after 
commission of injury ; rules inapplicable, when— Rental values.—The rule that 
in actions for nuisance, the measure of damages is the difference between the 


market value of the land just before and immediately after the occurrence of 
the injury, has no application to such nuisances as may be removed directly 


after the verdict, or for the continuance of which a second or third action may 
be maintained, or which may be abated by the order of court. In such cases 
a proper criterion by which to estimate the damages, is the loss in the rental 
value of the property, sustained by the continuance of the nuisance.—Id, 

4. Nuisance— Measure of damages—Loss actually sustained —In suit for nuisance 
the general rule is, that plaintiff's measure of damages is the loss actually sus- 
tained up to the commencement of the suit.—Id. 


OFFICERS; See Auditor, State; Constable; County Clerk, General Assembly, 
1; Kansas City, Mayor of; Replevin, 1; Sheriff. 


P. 


PACIFIC RAILROAD. 

1. Pacifie Railroad—Taz certificatee—County court-—Suit against railroad by 
assignee of certificates—County subscription—Payment of stock, what in full, 
what pro rata.—By the original charter of the Pacific Railroad of Missouri, 
(Sess. Acts, 1849, p. 220, 3 6) payments upon stock were to be made on calls of 
the directors, and they might forfeit and sell it in case of default. By the act 
of 1853, (Sess. Acts of 1853, p. 121) counties might subscribe stock subject to 
the charter restrictions, and might levy special taxes to pay instalments on the 
stock, and certificates of stock were to be transferred to the tax-payers for 
the sums paid in, provided they amounted to one or more entire shares, and 
provided the full amount of such shares were first paid by the county court 
to the railroad company. 

41—voL. Lx1. 
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PACIFIC: RAILROAD, continued. 
By tie charter the stock was declared to be personal property, and the directors 


> 


IN DEX. 





were empowered to make such by-laws as were not inconsistent with law, one 
of which declared that no transfer of stock should be made by persons indebted 
to the company without the consent of the directors. 


Morgan county subseribed for 250 shares amounting to $25,000, and paid to 


the company on the subseription $)7,000. Afterwards the county court, on 
what purported to be the order or request of a majority of the tax-payers, trans. 
ferred to A. 135 shares, and as no proper certificates had issued to the tax- 
payers, the transfer was made by the court. In suit against the company for 
refusing to transfer the stock to A. and to issue certificates therefor, held; 1st, 
The by-law forbidding a transfer of stock by holders indebted for a balance on 
the stock, was lawful, and the regulation was applicable to the county. 2d, 
The payment of $17,000 was not a full payment of the 135 shares, but a 
payment pro rata upon all of the 250 shares, and the county was still indebted 
to the company for a portion of each share, and it was not obliged to make 
the transfers or issue the certificate.—Spurlock v. Pace. R. R., 319, 
See Railroads, 1, 3. 


PARTNERSHIP. 
1, 


Practice, civil—Action at law—Equitable counter-claim—Note— Partnership 
debt.—In. an action at law defendant can only plead such claims as will sustain 
an action at law. Thus, in ease of an unsettled partnership, where one mem- 
ber sues another on a promissory note having no connection with the partner. 
ship, defendant cannot set up by way of counter-claim, his payment of his 
co-partner’s share of the debt.—Wright v. Jacobs, 19. 

Contract—Bank account, considered as “account due firm,” when-—Latent 
ambignity,—Construetion of contract, when not for jury.- -By the terms of a 
contract dissolving a partnership between ‘A. and B. in a certain store, the 
former sold the latter “all the right, title and interest of suid A. in said store, 
wich all the notes and accounts due, the latter assuming the payment of all 
debts and claims against the suii firm.” Held, that the coutract raised the 
presumption that the parties intended a complete settlemeut of all the partner. 
ship affairs; that a balance standing to the credit of the firm in bank was em- 
braced in the “accounts due the firm;” that there was no latent ambiguity 
in the contract, and that it was error to admit oral testimony to explain it, and 
lerve its construction to the jury.—Burress v. Blair, 133. 


. Partnership liability from plaintiff to defendant cannot be set up as counter-claim, 


when— Dissolution and setilement.—There can be no liability from one parwer 
to another by virtue simply of the partnership relation, which can be made the 
subject of set-off or counter-claim, until there has been a settlement; and where 
the answer sets up no connection between the debt sued on and the partner. 
ship, and makes no allegation of the insolvency of plaintiff or of any other 
fact calling for the interposition of equity, the court will notin such action 
decree a dissolution of the partnership and settlement of partnership accounts, 
Leabo v. Renshaw, 292. 

Parinership—Transfer of interest in, amounts to mortgage, when—Subsequent 
powers of mortgagor in firm.—By the conditions of an agreement a member 
transferred bis interest in a firm as a collateral security for the payment of a 
devt; but the transfer contemplated a continuance of his interest and author 
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PARTNERSHIP, continued, 

ity in the firm, Held, that the instrument was merely a mortgage and did 

not effect a dissolution of the partnership; that he could agree toa dis<olution 

and to an appraisement and inventory to ascertain his final interest; that his 
co-partners might take the stock at the value so ascertained, they being liable 
as trustees for the proceeds, and responsible for any fraud or unfairness in 
the arrangement as in an Ordinary sale for payment of debts.—DuPout v. Me- 

Laran, 502. 

Partnership—Sale of assets by court of equily.—When partners cannot agree, 

a court of equity on proper application will order a sale of the property in 

order to ascertain its value.—Id. 

Statute of limitations—Partnership debt—Covenant with outgoing member to 

answer for—Siit on—Running of statute commences, when.—A firm entered 

into a written stipulation with an outgoing member to become liable for 
former debts of the partnership, and afterwards, suit‘was brought against him 
on a note of the old firm, judgment was obtained and his property subsequent- 

lv sold to satisfy it. In suit brought by him against the remaining members 

on the stipulation, Held, 1st, that the statute of limitations of ten years was 

applicable ; 2d, that if the covenant had been one of indemnity the statute 
would not have commenced running against plaintiff until the property was 
sold; but 3d, that such a stipulation was not a covenant of indemnity, and 
that plaintiff's right of action certainly accrued when judgment was obtained 
against him, and that the statute commenced running at that time. 

See Sheriff’s Sales, 3 

PATENT; See Limitations, 12, 13. 

POWERS; See Land and Land Titles, 8. 

PRACTICE, CIVIL. 

1. Practice, civil—Suit on note and debt—Judgment rendered on sixth day of 
term—Setling aside for trreyularity—Miscalewation of amount.—In suit 
brought in a county having forty thousand ora less number of inhabitants, 
where the petition contains two counts, one on a promissory note and one for 
money loaned, and it does not xppear whether judgment is rendered on the 
first or the second, the rendition thereof on the sixth day of the term, that 
day not being the last one, is not such irregularity as will authorize setting it 
aside. Nor would a mistake in computing the amount of the judgment be 
. such an irregularity —Brackett v. Brackett, 221. 

2. Attachment—Plea in abatement decided for defendant, what judgment may be 
rendered after-—Residence of defendant, how shown.—Where land is attached 
by a non-resident of the county, and the plea in abatement is decided for de- 
fendant, the case stands as though commenced by summons alone; and it ap- 
pearing from the sheriff’s return that process was served on a member of de- 
fendant’s family at his residence in another county, the court has no further 
jurisdiction. In such case his residence cannot be proved by parol testimony, 
—Id. 

3, Practice, civil—Motion in arrest—Time of filing —A motion in arrest filed 
after the final adjournment of the term at which the judgment is rendered, is 
too late.—State ex rel. ete. v. Leathers, 351. 

See Court, Probate and Common Pleas of Greene County ; Jury; Reference; 

Venue. 


- 
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PRACTICE, CIVIL—ACTIONS; See Attachment, 1; Bills and Notes, 4; Eject. 
meut ; Equity, 6; Foreivle Entry and Detuiner; Limitations, 16; Mandamus; 
Nuisance; Practice—Civil—Pleading, 1; Quieting Titles ; Quo Warranto; Re. 
plevin; Tender; Vendor’s Lien. 

PRACTICE, CIVIL—APPEAL. 

1. Judgment for costs—Appeal._—A judgment for costs is not a final one from 
which appeal will lie—Evans v. Russell, 37. 

2. Appeal—Judgment should be set out.—Although it is stated in the transcript 
that a judgment was rendered below, if the judgment itself does not appear, the 
appeal will be dismissed —Johnson v. McFall, 413. 

8. Altachment, plea in abatement, judgment in--Appeal—Under the present 
statute appeal is not allowed from the judgment on a plea in abatement. And 
the rule applies to a case where plaintiff takes his appeal therefrom after final 
judgment in his favor.—Walser v. Haley, 445. 

See Justices’ Courts, 3, 5; Practice, Supreme Court, Replevin, 2. 
PRACTICE, CIVIL—NEW TRIALS; See Practice, Supreme nn 7. 
PRACTICE, CIVIL—PARTIES. 

1. Practice, civil—Motion in arrest—Misjoinder.—Motion in arrest will not lie 
for misjoinder of parties. —Pacifie Railroad v. Watson, 57. 

See Executions, 3. 

PRACTICE, CIVIL—PLEADING. 

1. Practice, civil—Action at law—Equitable counter-claim—Note—Partnership 
debt,—In an action at law defendant can only plead such claims as will sus. 
tain an action at law. Thus, in case of an unsettled partnership, where one 
member sues another on a promissory note having no connection with the 
partnership, defendant cannot set up by way of counter-claim, his payment 
of his co-partner’s share of the debt. —Wright v. Jacobs, 19. 

. Practice, civil—Instructions—Pleadings— Quantum of damages.— An instruc- 
tion is improper which permits the jury to give a verdict for a greater sum 
than that asked by the pleadings.—lId. 

Practice, civil—General demurrer—A general demurrer may be proper. 
(Morgan vs. Bouse, 53 Mo., 219.)—Jordan v. M., K. & T. R. R., 52. 

. Fquity—Bills in—To divest title offer to pay for defendant's outlays, rule as 
to.—One invoking the aid of equity to divest a legal title obtained in good 
faith, should in his bill offer to refund money spent in procuring the title, im- 
provements, etce.—Cravens v. Moore, 178. 

. Partnership liability from plaintiff to defendant cannot be set up as cownter- 
claim, when—Dissolution and scttlement.—There can be no liability from one 
partner to another by virtue simply of the partnership relation, which can be 
made the subject of set-off or counter-claim, until there has been a settlement; 
and where the answer sets up no connection between the debt sued on and the 
partnership, and makes no allegation of the insolvency of plaintiff or of any 
other fuct calling for the interposition of equity, the court will not in such 
action decree a dissolution of the partnership and settlement of partnership 
accounts.—Leabo v. Renshaw, 292. 

6. Contract—— Work done nol in accordance with—Special contract and guantum 
meruil—Pleadings as to.—The established rule deduced from all the cazes is, 
that if a party fails to perform his work according to the stipulations of his 
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PRACTICE, CIVIL—PLEADING, continued. 

agreement, he cannot recover on the special contract. But if the services 

rendered by him or the muterials furnished are valuable to the other party 
and are accepted by him, then he will be liable to pay the actual value of the 
work performed or the materials furnished, not exceeding the contract price, 
after deducting any damage which has resulted from a breach of the agree- 
ment. But where claimant’s petition declares only on the contract he camiot 
recover judgment on his guantum. meruit.—Byerman v. Mt. Sinai Cem. Ass., 

489. 

Contract—Action on—Petition—Contract when set out in as inducement— 
When as cause of action.—A petition stated that defendant was indebted to 
plaintiff in a sum therein specified for work and labor done, and materials fur- 
nished at defendant’s special instance and request, and it then set out the 
items with the prices attached. It contaiued a further allegation that the 
work, etc., was done and furhished under the terms and conditions of a con- 
tract which was shown to the court; that plaintiff complied with said terms and 
conditions, furnished the materials specified in the contract of a proper and 
suitable character, and did the work specified in a good and workmanlike man- 
ner, all of which was accepted by defendant. Plaintiff then prayed judgment 
for the work done and material furnished at the contract price. Held, that 
the contract was not set out merely by way of inducement, but was declared 
upon as plaintiffs cause of action, and that to entitle him to a judgment he 
was bound to show a performance of its stipulations.—Id. 

8. Bonds, suit on— Allegation as to breaches—Sufficiency of —Building contract— 
Failure to carry out—Measure of damages.—In action on a penal bond to 
save plaintiff harmless from liens on a certain building, and to build 
the house by 9 specified day, the petition set out the bond and alleged with 
particularity that the obliger did not comply with his contract in building the 
house, and did not save plaintiff harmless from liens thereon. The pleading 
was held sufficient, particularly after verdict. In such case the expenditure 
incurred by plaintiff in completing the house, and in discharging liens, and 
made necessary in consequence of defendant’s breach of contract is the proper 
measure of damages.—Hirt v. Hahn, 496. 

See Damages, 2; Equity, 16,17 ; Justices’ Courts, 2, 10; Mechanics’ Lien, 4 ; 
Nuisance, 1, 2; Practice, civil, 2; Trespass, 2. 

PRACTICE, CIVIL—TRIAL. 

1. Practice, civel—Instructions—Pleadings— Quantum of damages.—An instrue- 
tion is improper which permits the jury to give a verdict for a greater sum 
than that asked by the pleadings.—Wright v. Jacobs, 19. 

2. Practice, civil—Instructions—Refusal of, proper, when.—There is no error in 
refusing an instruction, the substance of which is given in another form.—Pot- 
ter v. McPherson, 240. 

8. Continuance for absence of witnesses— Discretion of court as lo.—The contin- 
uance of a cause on the ground of inability to procure the attendance of wit- 
nesses is a matter resting almost altogether in the sound discretion of the 
trial court.—The Farmers’ and Drovers’ Bank v. Williamson, 259. 

4. Instruction, refusal of—Principle of gwen in another instruction —The re- 

fusal of an instruction will not warrant a reversal where the same principle of 

law is declared in another instruction which is given.—Miller v. Tillmann, 316. 


7 
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PRACTICE, CIVIL—TRIAL, continued. 

5. Practice, civil—Order of lestimony— Discretion of court ax to.—The order of 
putting in testimony is a matter resting iv the sound discretion of the trial 
court, and unless it is clear that this discretion has been abused to the injury 
of oue of the parties, by some unfair discrimination or otherwise, this cour 
will not interfere.—Siebvert v. Allen, 482. 

. Practice, civil—Single verdict on several counts.—Whiere a petition containg: 
two or more counts, each containing a separate and distinct cxuse of action, a 
single verdict is improper.—Id. 

. Verdict containing a number of findings— Signature of foreman to each one~ 
Effect of.—Where a verdict contains a number of findings, the fact that the 
foreman signs each one of them does not vitiate the verdict.—Id. 

. Instruction not applicable to pleadings.—An instruction not applicable to any 
issue raised by the pleadings is properly refused.—Id. 

9. Instruction— Evidence—Refusal._—Instructions not based on evidence, are 
properly refused.—Campbell v. Allen, 581. 

PRACTICE, CRIMINAL. 

1. Criminal law—Selling liquor on Sunday— Description of offense.—An indict. 
ment charging that defendant “did on the 9th day of June, 1872, unlawfully 
sell fermented and distilled liquors, on the first day of the week, commonly 
culled Sunday, contrary to,” etc., followed the language of the statute in de- 
scribing the offense, and that was suffivient.—State v. Roehm, 82. 

2. Court records—Amendment of at subsequent terms— How made.—A court may, 
at subsequent terms, set right mere forms in its judgment or correct misprisions 
of its clerks, or mere clerical errors, so as to conform the record to the truth, 
And the corrections may be made from the judge’s docket, or clerk’s minutes, 
or other records pertaining to the case, but not from extraneous testimony 
such as affidavits. —State ex rel. v. Primm, Judge, ete., 166. 

8. Practice, criminal—Judgments written up after proceedings, ete.—Judgments in 
criminal causes are not objectionable, becuuse transcribed after the proceed. 
ings are over, and during the absence of the accused.—Id, 

4. Limitation to prosecution—Entry setting aside defective indictment—Nolle 
prosequi—New indictment—Conatr. Stat.—The scope and intention of section 
5, art. I, of the statute of limitations, (Wagn. Stat., 913) was, that where a 
prosecution fails on account of a defective indictment, the time during which 
it is pending shail not be computed as a part of the time limited for prosecy 
tion. And itis immaterial whether by the terms of the docket entry the in- 
dictment is “set aside” or nolle pros’d, the effect is the same. And the 
accused, after such action of the State, may, within the time prescribed, be 
again proceeded against for the same offense.—Id. 

. Criminal law—Nolle prosequi—No bar to subsequent indietment.—The mere 
etry of a nolle prosegui is no bar to another indictment or prosecution for the 
sume offense.—Id. 

. Criminal law—Rape—Feaets detailed at time of complaint, when evidence.—In 
prosecutions for rape, the particular facts detailed by the proseeutrix at the 
time of making her complaint, are not admissible in evidence except when 
elicited from the complainant on cross-examination, or brought forward as con- 
firmatory of her testimony after it has been impeached.—State v. Jones, 232. 
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PRACTICE, CRIMINAL, continued. 

4. Criminal law—Felonies— Personal presence of the accused must appear from 
record.—In trials of felony, a failure of the reeord to show affirmatively that 
defendant was personally present during the trial, will work the reversal of a 
judgment of conviction, (Wagn. Stat., 1103, 3 15.)—Id. 

8. Practice, civil—Instructions— What should be prepared by the court —It is the 
duty of the court, when not entirely satisfied with the instructions asked, to 
prepare such as will exhibit to the jury in general and appropriate terms, wiih- 
out comment on the evidence, all the law which has any bearing upon it.—Id. 

9. Arson—Indictment—Property, description of as “house or building.”—An 
indictment for arson is not fatally defective for describing the property burned 
as a “house or building,” the words being evidently used in a synonomous 
sense, and to designate the same ebject.—State v. Moore, 276. 

10. Identity of name and person.—lidentity of name is prima facie identity of per- 
son.—lId. 

11. Instructions should be taken as a whole.—If instructions taken asa whole pre- 
sent the law of the case with substantial clearness, that is sufficient. —Id. 

12. Arson by tenant in possession—Ownership by widow of landlord—Dower— 
Mansion house.—Under the siatutes of Missouri (Wagn. Stat., 454, 3 5) a ten- 
ant may commit arsou in respect to the house occupied by himself. And in 
such exuse proof of ownership by another of the feels not necessary. A special 
or qualified title in such other person is sufficient. Thus, where itappesred that 
atthe time of the burning the landlord was dead, leaving a widow with unas- 
signed dower interest, and having a right to the dwelling as her “mansion 
house,” and to whom the prisoner sustained the relation of tenant, she has a 
sufficient possessory right and a sufficient title to be deseribed in the indic:- 
ment as the owner. And proof that she had resided there with her husband 
for years prior to his death, and occupied the sume for years afterward, and 
there being nothing to show that her husband owned any other home, would 
raise the presumption that it was her mansion house.—Id. 

13. Continuances, refusal of —Supreme Court will not interfere unless, ete.—The 
Supreme Court will uot interfere with the diseretionary power exercised by a 
trial court in refusing continuances, unless it clearly appears that the power 
has been exercised unjustly or oppressively.--State v. Hollenscheit, et al., 302. 

14. Criminal law— Declarations of accused, pro and con, how far to be believed.— 
In criminal trials, the statements, confessions and admissions of the aecused 
when given in evidence, must be taken together, and the jary will attach such 
credit to them, as they may deem them worthy of; and they may believe or 
reject what he says in his own favor, The question what credence shall be at- 
tached to his declarations, both pro and con., must be determined by the cir- 
cumstances surrounding the ease, and the degree of probability whieh there is 
of the truth of the statements, viewed in the light of the whole transaction 
which they purport to narrate.—Id. 

15. Practice, criminal—Instructions—One may cover all counts,when.—W lieve 
different counts in an indictment charge only a single offense, ami in one de- 
gree, but merely vary the statement of the crime to conform to the evidence 
which may be given, the court need not charge separately as to cach count 
but may in one instruction refer to them al] and tell the jury to render a ver- 
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PRACTICE, CRIMINAL, continued. 
dict of guilty, if they find the prisoner to have perpetrated the crime in the 
manner charged in either count.—Id. 

16. Practice, criminal—Insiruction—Aiding and abetting crime, act of, how 
charg-d.—An instruction declaring that if one is present, or knowingly, inten- 
tionaily and of malice aforethought, aiding in the perpetration of a crime, he ig 
cuilty thereof, is proper. It need not tell the juryin terms that he must know 
at the time that the commission of the crime is intended by the principal ac. 
tor. That inference is deducible from the case stated in the instruction.—-Id, 

17. Criminal law-Separate sentences in one judgment.—W here criminals are joint- 
ly indicted, it is immaterial that the sentences appear in the same judgment if 
they are separately passed upon each of the prisoners.—Id. 

18. Crimes and misdemeanors—Re-conveyance of land by grantor, made under 
belief that the first conveyance was invalid—Constr. Stat.—The simple making 
of a second deed while the former one is outstanding and in force, without 
reciting the same, does not constitute the offense prohibited by the statute 
(Wagn. Stat., 462, 62) in the absence of any fraudulent intent. Thus, where 
one having made a conveyance, afterwards concludes that the same is inval. 
id, and so re-conveys the land, the grantee being cognizant of the prior deed 
and the transaction connected therewith, and there being no artifice or at- 
tempt to defraud on the ‘part of the grantor, the latter is not ameuable to 
the statute, although the first deed in fact conveyed a good title —Armstrong 
v. Winfrey, 354. 

19. Criminal law—Self-defense—Stabbing assailant in self-defense, when juslifi- 
able—Instructions as ta, what improper.—Where one has reason to apprehend 
immediate danger that a felony will be committed upon him, he may use what 
ever force and violence are necessary to protect himself, even though in the 
fray he wound his assailant with a deadly weapon. And itis not necessary to 
his justification thuta felony was in fact about to be committed. As to whether 
he was, under the circumstanees, justified in employing the weapon, and the 
measure of violence used, is a question to be passed on by the jury or the 
court of review. But an instruction telling the jury that it was felony for one 
person to strike another with a stick of a designated length and thickness, if 
the blow was given, or attempted to be given, in such a manner_as to inflict 
great bodily injury, was held improper, and offering a dangerous immunity. 
to assaults under the plea of self-defense.—State v. Stockton, 382. 

20. Instructions should apply lo the proof.-An instruction abstractly correct, but 
inappiicable to the case, is improper.—Id. 

21. Indictment-Numbering of counts—Election of Proseeutor— Verdict—Hrror.— 

An indictment contained twenty-one counts, which were not numbered at tie 

time of its filing, and for eonvenience sake they were numbered in couples, so 

that the seventh and eighth were marked ‘‘4th,” and on the counts so marked 
the prosecuting attorney elected to proceed. But the eourt, disregarding this 
mark, designated them on the margin of the indictment as “4th” and “5th,” 
und instructed the jury that they could find against the prisoners only on 
those counts. However, it appeared that the designation by the court was 
clear und unmistakable, and was understood by the jury, and that their verdict 
was founded upon the counts so designated. Held, that the case showed no 
error.—State v. Danina, et al., 477. 
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PRACTICE, CRIMINAL, continued. 

22. Indictment running in name of “State of Missouri” not fatally defective— 
Au indictment is not fatally defective under section 26, Art. VI. of the Con- 
stitution of 1865, because headed “State of Mo.,” instead of “State of Mis- 
souri.” The injunction therein contained that all prosecutions shall be con- 
ducted in the name of the “State of Missouri,” is directory merely, anda 
failure to comply with that requirement, is simply an irregularity cured by 
the statute. (Wagn. Stat., 420, 3 15; See also, Id., 1090, 3 27.)—State v 
Foster, 549. 

23. Practice, criminal-Instr uctions should be confined to the issues proved.— Where 
the evidence all tends to prove a case of murder in the first degree, or justifi- 
able homicide, it is proper for the court by its instructions to confine the at- 
tention of the jury to those issues.—Id, 

24. Criminal, practice—Instruction defining murder in first degree must include 
deliberation and premeditation.—Under the statute (Wagn. Stat., 445) proof of 
wilful and intentional killing alone will not raise the presumption of muraer 
in the first degree. To that end the proof must show such circumstances as 
will warrant the jury in finding that there was deliberation and premeditation, 
These circumstances need not be expressly proved, but the facts must appear 
from which their existence may be inferred. And an instruction omitting the 
latter terms of the definition is improper.—Id. 

See Bail, 1; Jury, 3; Venue, 2, 3. 

PRACTICE, SUPREME COURT. 

1. Supreme Court—Judicial notice as to connection of suits therein decided.—In 
the absence of evidence to that effect, the Supreme Court cannot take judicial 
notice that a case before the court had connection with one formerly decided 
bry it—Banks v. Burnam, 76. 

2. Practice, civil—Chancery— Evidence Review of by Supreme Court.—In chan- 
cery cases where the decision in the court below appears to be plainly erro- 
neous, the Supreme court will not hesitate to interfere.—Cornet v. Bertels- 
mann, 118. 

8. Equity—ZJnsiructions.—In passing upon cases in equity the Supreme Court 
need not consider the instructions.—Rogers v. Brown, 187. 

4. Practice, civil—Failure to ask instructions—Review of cases, how affected . 
by.—A case may be reviewed on exceptions saved notwithstanding no inswee- 
tions were asked in the court below. —Silvey v. Summer, 253. 

. Bill of exception—Recital of as to evidence preserved.—Under rule 7, of the 
Rules of the Supreme Court, (48 Mo.) the bill of exceptions need ot recite 
that all the evidence is preserved therein.—Id, 

6. Practice, civil—Evidence, weight of. —In a civil action at law this court will 
not determine the weight of evidence.--McHugh v. Meyer, 334. 

7. Motion for new trial, action of court upon-—Supreme Court, interference by. 

—The determination of a motion for new trial is a matter resting generally in 

the discretion of the trial court; and, although the appellate court might in the 
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premises have arrived at a different result, it will not interfere for that reason 
alone. To authorize such step, it should plainly appear that injustice has been 
done; that the lower court has acted arbitrarily, And the party asking the 
interference of this court should show reasonable diligence and a meritorious 
cause.—Eidemiller v. Kump, 340. 











650 INDEX. 


PRACTICE, SUPREME COURT, continued. 

8. Practice, Supreme Court— Writ of error—Judgment not of record.— Although 
the bill of exceptions recites that a judgment was rendered, if the same does 
not appear of record, a writ of error will be dismi-sed.-Spencer, ex parte, 375, 

9. Practice, Supreme Court—Juigment must appear of record.—-Where the judg. 
ment is not shown of record, ati appeal will be dismissed.—Dade County, to 
use, etc., v. Burnett, 388. 

10. Practice, civil_—Errors—What may be reviewed without bill of exceptions.— 
Where demurrer to a petition is sustained, and judgment rendered thereon, the 
error, if any, may be reviewed without a bill of exceptions.—State to use, etc., 
vy. White, adm’r, 441. 

11. Practice, civil—Supreme Court— Exceptions, ete.-Objections not tuken at the 
time in the trial court, will not be noticed on review.—Hirt v. Halin, 496, 

See Constitution of Missouri, 1 ; Jury, 2; Practice, Civil—Appeal; Prac- 
tice, Criminal, 18; Venue, 3. 
PRE-EMPTION ; See Railroads, 12, 18, 14. 
PRESUMPTIONS; See Agency, 1; Evidence; Mortgages and Deeds of Trust, 
12; Practice, Criminal, 10. 
PUBLICATION ; See Execution, 1. 


Q. 


QUIETING TITLES. 

1. Action to quiet lile—Plaintiff’s possession.—Unless plaintiff in an action to 
quiet title, is in possession at the time of commencing his suit, he cannot re- 
eover.—Campbell, Exec’r v. Allen. 581, 

QUO WARRANTO; See Corporations, Municipal, 5. 


R. 


RAILROADS. 

1, Railroad—Swuit against Mo. Pacific for injuries caused by Atl. § Pac. R. R.— 
Consolidation act of 1870—Corporation of another Stale, meaning of.—Under 
the act of March 24th, 1870, (Adj. Sess. Acts 1870, p. 91, 3 2,) action will lie 
under 3 2 of the Damage Act (Wagn. Stat., 519) against the Missouri Puacific 
Railroad, for injuries occasioned by servants of the Atlantic & Pacific Rai- 
road after lease of the former by the latter road. The Atlantic & Pacific 
Railroad although chartered by Congress is ‘‘a corporation of another State” 
within the meaning of the act of 1870, supra.—Smith v. Pacific, R. R., 17. 

2. Legislature — What rights may and what may not be surrendered by—-Taxation— 
Regulation of railroad rates.—Private corporations, althougi: estailisied for 
public uses, are still entitled to the rights bestowed by their charters, unless 
ineonsistent with that sovereign power with which the State cannot part. In 
the latter case, the renunciation, by the legislature, would be of no avail and 
not bind its successors. But the legislature may part with its right of taxa- 
tionand @ fortiort with its right to regulate rates upon a railroud.—Sloan 

et al., v. Pacifie, R. R., 24. 

















INDEX. 


RAILROADS, continued, 

8. Railroads—Franchise—Laws, for general welfare, affecting—Ezxorbitant 
charges—Right of action for damages in case of—Power of legislature to 
regulate rates—Mo. Pac, R. R.—Act of 1872 invalid-—The legislature may, at 
all times, regulate the exercise of a railroad franchise by general laws passed 
for the peace, good order, health, comfort and welfare of society; but it can- 
not, under the color of such laws, destroy or impair the franchise or any right 
or power essential to its beneficial exercise. And the power granted to a rail- 
road company, to adjust its tariff of charges, is one essential to the enjoyment 
of its franchise. But, on the other hand regardless of legislation, the company 
will be responsible for its breach of duty as a common carrier iu charging exorbi- 
tant freights or making unjust discriminations, A case in point is that of the 
Pacific Railroad of Missouri, which, under ita original charter of 1849, and under 
the Act of 1868, had the power to regulate tolls until the year 1878; and the 
Act of 1872 (Adj. Sess. Acts 1872, p. 69) in attempting, meanwhile, to fix regula- 
tions in conflict with those of the company, was held invalid. One aggrieved 
by its charges, could have his damages in court. But the justice or injustice 
of the rates cannot be determined by the legislature.—Id. 

4. Railroads—Taking material in construction of—Statutory method of ascer- 
taining damages—Failure of parties to agree as touching non-recitl of in re- 
cord of justice—Service on parties by justice of the peace, proof as to:— 

Ist. The method of procedure for ascertaining damages done the owner by 
taking material from his land for the construction of a railroud (R. C. 1855, 
ch. 39 3 225 see also Wagn. Stat. p. 802-3 311), isa summary one, and 
must be strictly pursued, and every essential pre-requisite, culled for by the 
statute, must affirmatively appear ou the face of the proceedings in order to 
give them validity. Thus the failure of parties to agree, as tothe value of 
material taken, is a jurisdictional fuct, necessary to empower the justice to up- 
point house-holders to ascertain the damages, etc., as in the above section 
provided ; and in a suit upon the award, made by the appraisers, the failure 
of the record of the justice to recite such non-agreement is an omission fatal 
to recovery; and itis an omission, also, which parol evidence cannot supply. 

2nd, But even in ordinary action before a justice of the peace, his jurisdiction 
must somewhere appear on the face of the proceeding, in order to their valid- 
ity. And where the record fails to show that the defemiant was notified as 
the law directs, this defect cannot be supplied by parol proof that a summons 
alleged to be lost was issued by the justice, and served by the constable, unless 
that proof goes farther, and shows, also, the substantial contents of the sum- 
mons, and of the return thereon; establishing the facts on whom, and by 
whom, the service of the writ was had, and the method of that service—(Me- 
Cloon v. Beattie, 46 Mo. 391, approved.)—Cunningham, et al., v. Pacific R. 
R., 33. 

5. Railroads—Damages—Escape of sparks—Kindling of grass adjoining track 
and shavings atached to plaintiffs’ house—Proximate cause of damage— 
Contributory negligence —In suit for damages against a railroad company for 
the burning of a building of plaintiff, caused by the escape of sparks from de- 

fendant’s locomotive, it appeared that the house was uncompleted and of 

frame, situated about one hundred feet from the track; that the carpenter 
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RAILROADS, continued. 
had suffered shavings to accumulate about the house, and that the sparks 
were blown by a high wind from the locomotive into the dead grass adjoining 
the track, and from thence fire was communicated to the shavings and the 
building. 

Held, as follows: 1st. The escape of the fire from the engine was the proximate 
cause of the damage, and proof of its escape established a prima facie case 
of negligence which would render the company liable. But to rebut such pre- 
sumption defendant might show its employment of careful and competent ser- 
vants, and use of the best contrivances to prevent the escape of fire. Such 
facts being shown, it devolved upon plaintiff to prove actual negligence on the 
part of defendant, 2nd. In accumulating combustible material plaintiff and 
defendant were equally negligent, and plaintiff could not recover on that 
score. (See Fitch vs. Pac. R. R., 45 Mo., 322.)—Coutes, etal,v. M. K. & 
Texas Rly. Co., 38 

6. Railroads—Suit before justice for burning plaintiff's property—Service on 
agent, what inxufficient— Constr. Stat.—Motion to dismiss, what sufficintly spe- 
cific.-In suit againsta railroad company before a justice of the peace, for set- 
ting fire to plaintiff's property, the constable’s return, showing that he served 
the writ by reading it to the agent, ete., is not sufficient. The service of pro- 
cess, as provided for in 3 9, Art. I, of the statute affecting justices, (Wagn. 
Stat. 810, 2 9) is authorized in suits for killing stock. Butin the case sup- 
posed it should be made confurmubly to the statute relating to corporations 
(Wagn. Stat. 294, 3 26), by service on the chief officer, or by leaving a copy 
with the agent, ete. And if made as above stated, by reading the writ to the 
agent. the court will be bound, on general demurrer, or any motion which will 
bring to its attention the defect in the service, to dismiss the suit, unless the 
return is amended in accordance with the facts showing due service. And the 
court cannot refuse to act upon the motion or pleading on the ground that they 
fail to specify wherein the return is defective-—Jordan v. M. K. & Texas Rly. 
Co., 52. 

1. Railroads—Property in City of Jefferson— Assessment for taxation by munici- 
pality in year 1871.—After the passage of the act of March 10th, 1871, touch. 
ing railroad taxation (Sess. Acts 1871, p. 56), the City of Jefferson had no au- 
thority under its charter to assess the property of railroad companies situate 
within its limits, and collect taxes thereon for the year 1871. Under 3 2 of 
the act, the lists and statements which formed the basis of the adjustment of 
values by the boardof equalization for the first annual tax under that law, 
might to be filed at any time before the lst of February, 1872. But under 3 3 
the board could make a subsequent separate return assessing the property for 
that year. And the tax may certainly be collected under 3 5 of the act of March 
24th, 1873 (Sess, Acts1873, p 64), if not paid before the passage of that law.— 
Pacific R. R. v. Watson, et al., 57. 

8. Corporation, appointment and anthority of agent, how shown.— Not only the 
appointment but the authority of an agent of a corporation, as e. g. his au- 
thority to employ counsel on its behalf, may be implied from the adoption or 
recognition of his acts by the company.—Svouthgate v. Atlantic and Puacifie 

Railroad Company, 89. 
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RAILROADS, continued. 

9. Curporations—Appointment of Attorneys—Express delegation of power —For- 
mal resolutions unnecessary.—Managing officers of corporations have power te 
employ attorneys and counselors without express delegations of power, or 
formal resolutions to that effect. —Id. 

10. Attorneys’ services for railroad—Proof asto value of, how shown.—In suit 
against a railroad, for professional fees, proof that the services of a good at- 
torney at the place where plaintiff was, were reasonably worth so mucli per 
month, is improper, The attention of the witness should be called to the par- 
ticular services rendered, and his opinion predicated thereon.—Id. 

11. Adlantic and Pacific Railroad—Liability of, for debts of South Pacific, how 
shown.—The passage of the act authorizing the consolidation of the South 
Pacific and Atlantic and Pacific Railroad Companies (See Sess. Acts 1871, p. 
66, 3 2), did not render the latter liable for the debts of the former without 
proof that they did in fact consolidate; and of such fact the courts cannot take 
judicial cognizance.—Id, 

12. Execution sale of pre-emption riyht.—A pre-emption claim cannot be sold on 
execution.—Cravens v. Moore, 178. 

13. Railroad pre-emption -Assignment of —Acknowledgment.—In 1870, a railroad 
pre-emption claim to land could not be acknowledged before a notary, espe- 
cially one residing in a different county.—Id. 

14. Railroad pre-emption— Absence, not abandonment, when.—Absence from land 
for eight years will not be construed as necessarily amounting to an abandon- 
ment of a railroad pre-emption claim thereto.—Id. 

15. Railroad— Damages, action for against conductor when fellow-servant-Com- 
pany bound by acts of, when.—Iu action of damages against a railroad corpo- 
ration by one injured by the giving way of a hoisting apparatus, used in con- 
nection with a train of the company, it appeared that plaintiff had reason to 
believe at the time that the apparatus was unsafe, but relied on the assurance 
of the conductor that it was “ all right,” and so was injured. But there was 
no proof that the conductor had the superintendence or control over the men 
or the work, or power to provide or replace machinery. Held, that the con- 
ductor was, guoad the casualty, a fellow-servant merely, and nota vice principal, 
and his re-assurance to plaintiff, and representation that there was no danger, 
would not bind the company and render it responsible. But, contrawise, when 
the facts showed that he represented the company in the premises, such as- 
surance would amount to a guaranty on its part, and would bind it for any re- 
sulting damage. And so notice to him of danger would affect the corporation 
if he acted in that capacity, and not otherwise.—McGowan v. St. L. & I. M. 
R. R. Co., 528. 

16. Railroad-Prima facie all employees are fellow-servants.—Prima facie all em- 
ployees on a train of cars, including conductors, are fellow-servants ; whether 
80 or not, is a question not only of law, but depending on the facts; and the 
burden is on him who seeks to show that the relation does not exist.—Id, 

See Pacific Railroad, 

RAPE; See Practice, Criminal, 6. 

RECORD ; See Evidence, 1; Practice Supreme Court, 8, 9; Venue, 8. 

RECORD, AMENDMENT OF ; See Practice, Criminal, 2. 
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REFERENCE. 

1. Referee—Report of a special verdict— Venue, change of..—The report of a re 
feree is equivalent to a special verdict, and after its filing change of venue ig 
properly denied.—Woodrow v. Younger, 895. 

2. Costs—Discretion of court in reference —Whiere in suit on account defendant 
denied plaintiffs right to recover and claimed a judgment for a certain sum in 
his own behalf, and the cause was referred and judgment given for plaintiff, 
the court was held to have no discretion to charge a portion of-the costs to 
plaintiff. Section 18 of the chapter on costs (Wagn. Stat., 344) has uo applica. 
tion to such case —DuPont v. McLuran, 502. 

See Equity, 11 

REPLEVIN. 

1. Replevin bond given to deputy having no power to take it, when valid—Lack of 
word, “seal.”"—Thie section of the statute (see Wagn. Stat., 815, 3 20, and 
compare same with Gen, Stat., 1865, ch. 178, 3 20) authorizing a justice of the 
peace, on becoming satisfied that process will not be executed for want of an 
offiver, to deputize any suitable person for that purpose, does not refer to ser- 
vice of process in suits of replevin. Buta replevin bond given to such deputy 
is nevertheless obligatory on the maker and sureties. And itis not rendered 
invalid for lack of the word “seal.” (Wagn. Stat., 818, 3 6.)—Henoch v. Chaney, 
129. 

. Replevin—Appeal to Cirewit Court—Suit on bond properly triable, when.— 
Where suit in replevin is appealed from a justice of the peace to the Circuit 
Court, action on .the bond is properly brought in the latter court. The jus. 
tice would have no jurisdiction over such a suit. (Wimer vs. Brotherton, 7 
Mo., 264.)—Id. 

. Replevin bond—Limitations to actions on.—An action on a replevin bond has 
ten yexrs to run from the date when the cause of action acerues, (Martin vs, 
Knapp, 45 Mo. 48; Wagn. Srat., 917, 3 9.)—Id. 

. Replevin for ungathered corn.—To sustain an action of replevin the property 
must be susceptible of seizure by the officers, and delivery to plaintiff. And 
accordingly, such action brought for a certain number of bushels of corn, was 
held not to lie when the crop was standing ungathered in the field. (Com- 
pare Kaufman vs. Schilling, 58 Mo,, 218.)}—Jones v. Dodge, 368. 

RESIDENCE; See Limitation, 14. 

REVENUE; See Jefferson City, 1; Special Taxas; Township Organization, 1. 

REWARD; See Auditor, State, 3. 

RIPARIAN RIGHTS; See Rivers. 

RIVERS. 

1. Missouri river inlaw a navigable stream—Ripqrian rights on. —Under the aets 
of congress and the decisions of the United States Supreme Court (7 Wal., 
272) the ancient doctrine distinguishing navigable and non-nuvigable rivers by 
their position above or below tide water, is done away with, and the Missouri 
river is a navigable stream. And hence, as in other cases of navigable rivers, 
the proprietor of land on its bank owns only to the waters edge,—Benson v. 
Morrow. 345. 

2. “Avu/sion” and “gradual accretion.”—The terms “avulsion” on the one hand, 
and “gradunl and imperceptible accretion” on the other, may with propriety 
be dispensed with in speaking of alluvion formed by the Missouri river.—Id. 
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RIVERS, continued. 

3. Alluvion attached lo island in the Missouri river— Question of title, how deter- 
mined.—An unnamed and undisposed of island in the Missouri river belongs 
to the United States, and if alluvion forms thereto and extends thence in the 
stream so as to connect with another island belonging to a private owner, he 
does not thereby become the owner of the alluvion so formed. But so fur as 
concerns the title of such owner, it makes no difference whether the nameless 
island belongs to the United States or to some individual citizen. If, on the 
other hand, the alluvion forms, not to the nameless island, as in the case sup- 
posed, but to the other one, he who owns the latter becomes entitled to such 
uccretion.——Id. 

ROAD, COUNTY. 

1. Trespass—County road—New location of —Cutting down hedge on rented land. 
Exemplary damages.—After a road had been regularly surveyed and opened 
by the county, and used and apparently acquiesced in for fifteen years, the no- 
tion oltaining that the survey was wrong, at the instance of those interested, 
anew one was made correcting the old, and the road overseer located the road 
correspondingly and closed that originally made, and cut down a hedg> of 
bois d’are bordering it. The owner of the hedge had let the land enclosed by 
it on a share of the crop grown by his tenants, Held, that he had his action 
for trespass against the overseer, and those employed by him, for trespass, and 
on proper evidence, showing annoyance and harassment by the defendant, 
might recover exemplary damages,—Parker v. Shackleford, 68. 


SALES; See Administration, 6,7; Agency, 2; Bailment, 1; Execution, 1, 3,4; 
Land and Land Titles, 8; Mortgages and Deeds of Trust, 1, 2; Sheriff's Sales 

SCHOOLS AND SCHOOL LANDS. 

1, Schools—Sub-district merged in city for school purpoxes—Liability of city 
board for salary owing by sub-district board.— W isere, under the statute (Wagn. 
Stat., ed. 1872, p. 1267, 3 17) a township sub-district becomes merged in an 
adjoining town or city for school purposes, and the board of education of the 
municipality takes possession and control of the school property of the an- 
nexed sub-district, the municipal board will thereby assume an obligation pre- 
viously incurred by sub-district board for a teacher’s salary. Tv have that 
effect uo direct promise or agreement of the municipal board is necessary.— 
Thompson v. Abbott, 176. 

2. Corporations-—Merger—Liabilily of subsisting for debts of defunct corpora- 
tion.—Whiere one corporation goes entirely out of existence by being annexed 
to or merged in another, if no arrangements are made respecting the property 
and liabilities of the corporation that ceases to exist, the subsisting corpora- 
tion will be entitled to all the property, and answerable for all the liabilities. — 
Id. 

SCIRE FACIAS; See Bail, 1. 

SEAL; See Evidence, 1, 2; Replevin, 1. 

SERVANT; See Master and Servant. 

SERVICE; See Execution, 1; Justices’ Courts, 1; Railroads, 6. 


STOCK, KILLING OF; See Justices’ Court, 2. 
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SET-OFF ; See Bankruptey, 1 


SHERIFF. 
1. Fees of sheriff for committing to jail, when authorized, when not.—The stat. 


ute allowing sheriffs a fee of one dollar “for committing any person to juil,” 

(Wagn. Stat., 626, 3 14) does nor contemplate cases where the prisoner is ar. 

rested under a capias, and for default of bail is committed by the sheriffto the 

county jail to await examination, Tle words quoted relate to the execution by 

the sheriff of an order or warrant of commitment made or issued by some offi- 

cer exercising judicial functions.—Thomas v. The County of St. Louis, 547. 
See Bail, 1; Sheriffs’ Sales. 

SHERIFF'S SALES. 

1. Execulions— Venditioni exponas under act of 1868—Sale of additional prop. 
erty—Title.--Under the act of March 8d, 1868 (Sess. Acts 1863, p. 20, 31), 
where an execution was an ordinary vendilioni exponas not commanding a levy 
upon property in addition to that formerly seized, a sale of property not in- 
cluded in the previous levies would convey no title-—Wood v. Augustine, 46. 

2. Sheriff's sale— Purchaser cannot attack former conveyance of judgment debtor 
without showing good title—A purchaser at sheriff’s sale cannot attack a prior 
conveyance by the judgment debtor on the ground of fraud, without showing 
an equitable or legal title in himself.—Id. 

8. Vendors and purchasers—-Purchase by judgment creditor at execution sale with 
notice of claims—Prior atiachment levied hy him--Effect of—Relation.—The 
plaintiff in a judgment against one partner on an individual liability, who at 
an execution sxle thereunder, purchases the interest of such partner in real 
estate which is partnership property, but held by him in his own name in trust 
for the firm, with notice of that fact, is not entitled to be regarded as a bona 
fide purchaser by reason of having obtained his judgment prior to receiving 
such notice. The purchaser in such case acquires the interest of the execution 
debtor, subject to the payment of the partnership debts. (Black vs. Long, 60 
Mo., 181.)}—Crow v. Drace, 225. 

See Equity, 9, 16; Land and Land Titles, 10. 

SOUTH PACIFIC R. R.; See Railroads, 11. 

SPECIAL TAXES. 

1. Special tax bill prima facie evidence that land improved is a public street-—As- 
sertion of litle thereto by defendant, order of proof as to.—In suit on a special 
tax bill for improving a street, proof that the ground on which the work was 
done is a public street, is a part of plaintiffs case. And of this fact the tax 
bill is pima facie evidence, not only as against the defendant, but against the 
world. But an assertion by defendant of title in himself to the land claimed 
as a street, isan affirmative defense not necessarily involved in the issue made 
by plaintiff, and it is competent for him to show in rebuttal, that whatever 
claim defendant had thereto has been divested by acts on his part amounting 
to a parol dedication followed by public user.—Seibert v. Allen, 482. 

2. Special tax bills—Proof of defendant's title must conform to his pleadings.— 
In suit on a special tax bill, when defendant’s answer asserts that the title to 
the ground claimed as a street is in defendant, he will not be permitted to 
show title thereto in his wife.—Id. 

3. Special tax bill, suit on— Adjudication as to ownership of adjoining land. — 

In suit on a special tax bill no direct adjudication as to the ownership of the 

land souglit to be charged is required.—Id. 











; Counter-claim. 













































SPECIFIC PERFORMANCE; See Equity, 6, 11, 12, 18. 
STATUTE, CONSTRUCTION OF. 
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See ApMINisTRATION, 1, (Wagn. Stat., 76, 337;) 2, (Wagn. Stat., 102,36; Wagn. 








Stat., 1274, 3 3;) 8, (Wagn. Stat., 113, 3 15;) 5, (Wagn. Stat., 86, 3 195) 
8, (Wagn. Stat., 101, 3 1, subd. 2.) 

Bait, 1, (Wagn. Stat., 1093, 3 39.) 

Bankruptcy, |, (Bankrupt Act, U. 8., 1867, 33 20, 21.) 

Bitts anp Norss, 3, (Wagn. Stat., 216, 3 15.) 

Constitution or Missouri, 1, (Const. Art. 1V, 35; Sess. Acts 1875, p. 106, 
concerning Appeals in Criminal Cases.) 

Conrracts, 8, (Const. Art. IV., 3 28; Wacn. Stat., 503, 3 28.) 

Corporations, 3, (Wagn. Stat., 1872, p. 1267, 3 17.) 

Corporations, Monicipat, 2, (Wagn. Stat., 617, 3 77;) 3, (Wagn. Stat., 
1325, 3 11;) 5, (Wagn. Stat., 1314, 31; Wagn. Stat., 1327, 3 1.) 

Court, Common Pieas or Newron Co., 1, (Adj. Sess. Acts, 1872, p. 297.) 

Court, County, 1, (Sess. Acts 1867, p. 108.) 

Court, Propateann Common PieEas or GreEn Co., 1, (Local Acts, 1855, p. 59.) 

Esecrment, 1, (Wagn. Stat., 559, 3 10.) 

Equity, 4, (Art. II, Stat. Limitations, 33 1, 4, 10,24; Wagn. Stat., 915, ef 
seg.;) 16 (Wagn. Stat., 955, 8 10; Id. 608, 3 30.) 

Fravp, 1, (Wagn. Stat., 462, 3 52.) 

Fraups, Sratote or, 1, (Wagn. Stat., 656, 3 5.) 

General AssEemBy, 1, (Wagn. Stat., 903, 34; Id. 904, 3 6.) 

Guanpian AND Warp, 5, (Wagn. Stat., 68, 3 48.) 

Hussanp anp Wire, 2, (Wagn. Stat., 541, 3 14.) 

Inreresr, 1, (Wagn. Stat., 782, 31.) 

Jxrrerson, Crry or, 1, (Sess. Acts, 1871, p. 56; Sess. Acts, 1873, p. 64.) 

Jury, 1, 3, (Sess. Acts, 1873, p. 46.) 

Justices’ Court, 1, (R. 0. 1855, ch. 39, 3 22; Wagn. Stat., 302-3, 2 11,) 2, 
(Wagn. Stat., 810, 39; Id. 294, 3 26,) 6, (Wagn. Stat , 251.) 

Lanp anpD Lanp Tittes, 3, (Wagn. Stat., 559, 3 10.) 

Lrurrations, 2, (Wagn. Stat., 102, 3 6; Id. 1274, 3 3;) 4, (Wagn. Stat., 917, 
@9;) 8, (Art. Il, Stat. Lim, 33 1, 4, 10, 24, Wagn. Stat., 915, 
et seg.,) 9, (R. ©. 1855, ch. 116,31; Gen. Stat.. 1865, p. 746, 3 4;) 10, 
(Wagn. Stat., 918, 3 10, subd. 5;) 11, (Wagn. Stat., 920, 3 24;) 12, 
(Wagn. Stat., 916 ; )14, (Art. II, Limitation Laws, Wagn. Stat., 919, § 16.) 

Lorrery, 1, (Const. Art. VI., 3 28; Wagn. Stat., 503, 3 28.) 

Manpamos, 1, (Wagn. Stat., 617, § 77.) 

Mecuanics’ Lren. 1, (Wagn. Stat., 911, 3 16;) 2, (Wagn. Stat., 907-8, 2 1.) 

Morteaces anD Derps or Trust, 13, (Wagn. Stat., 956, 32 14, 15.) 

Paciric Rattroap, 1, (Sess. Acts, 1849, p. 220, 36; Sess. Acts, 1853, p. 121.) 

Practice, Criminat, 4, (Wagn. Stat., 913, 3 5, [Limitation ;]) 7, (Wagn. 
Stat., 1103, 3 15;) 12, (Wagn. Stat. 454, 3 5;) 18, (Wagn. Stat., 462, 

* $525) 22, (Wagn. Stat., 420, 315; Id. 1090, 3 27;) 24, (Wagn. Stat., 445.) 

Rattroaps, 1, (Adj. Sess, Acts, 1870, p. 94, 32; Wagn. Stat., 519, 2 2,) 3, 
(Adj. Sess. Acts, 1872, p. 69;) 4, (R. C. 1855, ch. 89, 3 22; Wagn. Stat., 
802-3; 3 11;) 6, (Wagn. Stat., 810, § 9; Id. 294, 3 26;) 7, (Sess. Acts, 
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STATUTE, CONSTRUCTION OF, continued. 

1871, p. 56, 3 2, 3; Sess. Acts, 1873, p. 64, 3 5;) 11, (Sess. Acts, 1871, p. 
66, 3 2.) 

Reptevin, 1,(Wagn. Stat., 815, 3 20; Gen. Stat., 1865, 178, 3 20; Wagn. 
Stat., 818, 3 6;) 3, (Wagn. Stat., 917, 3 9.) 

Scnoots anv Scudot Lanps, 1, (Wagn. Stat., 1267, 3 17. 

Suenrirr, 1, (Wagn. Stat., 626, 3 14.) 

Suerirr’s Sares, 1, (Sess. Acts, 1863, p. 20, 3 1.) 

Swamp Lanp, 1, (Wagn. Stat., 1302, 3 1.) 

Townsaie Organization, 1, (Wagn. Stat., [1872] 1213-14, 3 245; Sess, 
Acts, 1873, pp. 118-19, 32 11, 14.17; Id. pp. 122-8, $1.) 

Trespass, 2, (Wagn. Stat., 1345.) 

Wiutts, 8, 14, (Const. of Mo., Art. I, 3 13.) 

STOCK, KILLING OF; See Justices’ Court, 2. 

STREETS. 

1. Street grading—Ezercise of care and skill in, by city—Measure of responsi- 
bility.—It is the settled law of this State that if municipal corporations, act. 
ing under authority conferred by the legislature to make and repair, or to grade, 
level and improve streets, exercise reasonable care and skill in the perform- 
ance of the work, they are not answerable to the adjoining owner for conse. 
quential damage to his premises. But if the injury can be shown to be the 
result of the negligence or unskilfulness of the city or its employees in per- 
forming the work, an action will lie, and the party injured will be entitled to 
damages.—Wegmann v. City of Jefferson, 55. 

_ Streets—Grading of under directions of committee appointed by city council— 
Legality of —Responsibility of city for—Under the charter of Boonville,'au- 
thority was given to the mayor and city council to regulate, pave and improve 
its streets. Held, 1st, that the mode prescribed by the charter in such case 
must be strictly pursued; that the power could not be delegated; and that 
the appointment by the council without the concurrence of the mayor, of a 
committee to determine the grade of astreet,and grading done under their di- 
rection, were without legal justification ; but, 2d, that the city would not be re- 
sponsible for damages resulting from such procedure, This liability could 
exist only when the city, acting in its legal capacity, that is, by the joint action 
of the mayor and council through an ordinance regularly passed, attempted to 
exercise an authority unwarranted by law. In such case the committee might 
be liable as trespassers, but the city would not.—Thomson v. City of Boon- 
ville, 282, 

8. Contract—Street grading, subscriplion to pay for— Consideration, what suff- 
ciext.—Certain sums were subscribed to induce a contractor to complete the 
grading of a street in Kansas City, begun under a contract with the city; and 
in consideration of that agreement the contractor made a settlement with the 
city for the work then done, and entered into engagements for its completion, 
which arrangements and expenditures he was noi obliged, under his contract 
with the city, to make, and which were necsssarily pruductive of loss and in- 
jury, in case of non-payment of the subscription. Held, that the considera- 
tion was amply sufficient to support an action for the amounts pledged.—Cor- 
rigan v. Detsch, 2¥0. 

See Special Taxes. 
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SUNDAY ; See Mortgages and Deeds of Trust, 6; Practice, Criminal, 1. 
SURETIES ; See administration, 1; Guardian and Ward, 5; Infants, 1; Swamp 
Lands, 1. 

SWAMP LANDS. 

1. Bond given for use of swamp land fund—Notice by surety to sue on—Statute. 
construction of.—The surety on a bond given to acounty for the use and bene- 
fit of the fund arising from the sale of swamp lands in the county, cannot ex- 
onerate himself from liability by notifying the county to sue on the bond. The 
statute (Wagn. Stat., 1802, 3 1) has no reference to obligations given for pub- 
lic uses.—Jasper County v. Shanks, 832. 


T. 













TAXES; See Jefferson, City of, 1. 

TAX CERTIFICATES; See Pacific Railroad, 1. 

TAX SALE; See Forcible Entry and Detainer, 1}. 

TENDER. 

1. Tender— Waiver of informalities.—Refusal to receive an amount proffered 
onthe ground of insufficiency, is a waiver of any informalities in a tender.— 
Whelan v. Reilly, 565. 

2. Tender—Payment of money into court—EHqguitable relief—When action is 

brought in equity, to set aside a sale under deed of trust, plaintiff does not 

lose the benefit of a tender made by failing to pay the money into court. The 
rule as to such deposit, has no application to suits brought for equitable re- 

lief. —Id, 

Deed of trust—Condition that in default of part, whole debt becomes due—Ten- 

der—Sale—Bill to redeem—Terms of decree—Misconduct of trustee.—Wheve 

by the terms of a deed of trust on failure to pay the interest notes as they 
matured, the whole amount of principal and interest forthwith became due, and 
the trustee was empowered to sell, and for default in payment of a portion of 

- the interest notes, he proceeds to sell, the debtor may, on proof of tender to the 
trustee; before sale, of the amount then due, together with costs accrued, have 
the sale set aside in equity, and the refusal of the trustee to receive the money 
may amount to oppressive conduct which will authorize a decree for that 
reason alone, regardless of the question of tender, on payment of the notes 
matured at the date of the decree and proper costs.—Id. 

TEXAS CATTLE; See Justices’ Courts, 6. 

TOWNS; See Corporations, Municipal, 

TOWNSHIP ORGANIZATION. 

1. Township organization law—County Clerk's fees for duplicate tax bills under 
—Liability of State for.—Where in counties having adopted the township or- 
ganization law, the county clerk makes out duplicate tax bills or vouchers fcr 
the use of the township collector, the State cannot be held for any proportion 
of the fees specified in 3 245 of the general revenue law; (Wagn. Stat. 1872, 
pp. 1213, 1214) for services so rendered. (See township organization law, 
Sess. Acts 1873, pp. 118, 119, 33 11, 16, 17, and compare same with Jdid., pp. 
122-3, 3 1.)—State v. Holliday, 524. 


TRANSCRIPT; See Administration, 4. 
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TRESPASS. 

1. Trespass-County road- New location of —Cutting down hedge on rented land— 
Exemplary damages.—After a road has been regularly surveyed and opened 
vy the connty, and used and apparently acquiesced in for fifteen years, the 
notion obtaining that the survey was wrong, ‘at the instance of those interes. 
ted, a new one was made correcting the old, and the road overseer located the 
road correspondingly and closed that originally made, and cut down a hedge 
of bois d’are bordering it. The owner of the hedge let the land enclosed by 
it on a share of the crop grown by his tenants. Held, that he had his action 
for trespass against the oversecr, and those employed by him, for trespass, 
and on proper evidence, showing annoyance and harassment by the defendant 
might recover examplary damages.—Parker v. Shackelford, 68. 

2. Trespass—Cutting and carrying away of timber from plaintiff’s land— Treble 
damages— Allegations as to ownership of timber.—A petition in trespass which 
alleges the conversion of trees, etc., cut and carried away from the land of 
plaintiff, ete., sets out a good cause of action at common law, and will not be 
held bad on demurrer, although it calls for treble damages awarded by the 
statute, (Wagn. Stat., 1345) and fails to state that defendant has no interest 
or right in the timber, or is otherwise insufficient as a statutory pleading. Nor 
will it be held bad for failure to state in terms that the trees were the property 
of plaintiffi—A. & P. R. R. Co., v. Freeman, 80. 

8. Trespass for cutting down timber— What possession by plaintiff necessary to 
maintain action.—Trespass for cutting down and carrying away timber, will 
not lie against a defendant actually in possession of the land, either by him- 
self or his tenant. In such case ejectmentis the proper remedy, and therein 
plaintiff may have his damages for waste or injury. To maintain trespass 
plaintiff must have possession, actual or constructive. Where the property is 
in the actual custody of no one, plaintiff’s right to the property will draw the 
possession with it.—More v. Perry, 174. 

TRUSTS AND TRUSTEES; See Equity, 16; Mortgages and Deeds of Trust; 

Sheriff Sales, 3; Wills, 10, 12, 13, 14, 16. 


U. 
UNDUE INFLUENCE; See Wills, 5, 6. 
Vv. 








VENDORS’ LIEN. 
1. Vendors’ Lien—Suit lo enforce as against subsequent encumbrancer— Suplus 
proceeds— Notice—Admissions— What proof as to necessary, in order to divest 
title. —In suit to enforce a vendor’s lien against a subsequent mortgage of the 
land by the purchaser, held, 1st, Where the land is sold to satisfy the lien, 
the surplus proceeds, if any, sliould be decreed to pay off the debt secured 
by the deed. 2d. Where the grantee in the deed of trust has no notice of 
the lien, he will hold against it. In such proceeding a decree may be given 
for plaintiff on the uncorroborated testimony of a single witvess, the chancel- 
lor deciding on the weight and credibility of the testimony. The old char 
cery rule as to the measure of evidence in cases of that description unde 
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VENDORS’ LIEN, continued. 
present system of practice no longer prevails, But where the proof consists 
of oral admissions it should always be received with the greatest caution. And 
in acase where the mortgagor has purchased years before the date of his en- 
cumbrance, and is in possession under a recorded deed, and plaintiff mean- 
while has made no attempt to give notice of his vendors’ lien, and the admis- 
sions were made in a loose conversation had long previously, and the testi 
mony regarding themis vague and uncertain, and positively denied, and not 
corroborated by clear and unequivocal proof, the chancellor will not interpose. 
The rule discarding such testimony is based, not on the lack of credibility in 
the witness, but on the necessary vagueness and uncertninty of his mem- 
ory. 4th Where actual notice to the encumbrancer is required, knowledge of 
that fact or facts which will necessarily lead to its discovery, must be brought 
home to him.—Cornet v. Bartelsmann, et al., 118. 

2. Vendors’ Lien, note will sustain action for, when.—Where it appears on 
the face of a note that it was given in consideration of the purchase of land, 
an assignee of the paper may maintain a vendor’s lien upon it.—Bailey v. 
Smock, 213. 

VENUE, 

1. Change of venne—Consent to, need not be in writing.—The consent of parties 

to achange of venue need not be in writing and under seal.—McHugh v. Mey- 

er, 534, 

Venue, change of —Defective application—Objection to, when should be raised. 
—A defective affidavit or application for a change of venue will not render 
the order, making the change a nullity, and the court to which the cause is 
transferred, should not dismiss for that reason, The objection should be made 
at the time the application is acted upon.—State v. Knight, 373. 

3. Practice, Supreme Court—Venue, change of—Petition and affidavit for— 
Failure of record to set out.—The failure of the record to set out the petition 
and affidavit for a change of venue, will not work a reversal of the cause on 
appeal.—Id, 

VENUE; See Reference, 1. 

VERDICT; See Justices’ Court, 9; Practice, Civil—Trials, 6, 7; Practice, 

Criminal, 21; Reference, 1. 


go 


Ww. 


WAIVER;; See Contracts, 8. 

WARRANTS, MUNICIPAL; See Corporations, Municipal, 2, 3, 4. 

WILLS. 

1. Wills—Intention of testator to govern.—The controlling guide to a court, in 
construing a will, is to ascertain the intention of the testator.—Smith v. Hutch- 
inson, 83. 

2. Will—Bequest of “all my other property,” etc.—Effect of as to after acquired 
land, ete.—A will bequeathed to the sister of testator a tract of forty acres, 
being all the land then owned by him, and contained a devise to his mother, 
of “all my other property, consisting of horses, cattle and hogs, and money 
and effects whatsoever.” He subsequently entered a tract of 260 acres. Held, 
that under a proper construction of the instrument the above quoted devise 

‘id not pass to his mother his title to the latter tract.—Id. 
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WILLS, continued. 

8. Wills, suit contesting— Evidence—Rebuttal— Additional testimony in corrob- 
oration inadmissible, when.—In suit contesting the validity of a will, after de. 
fendants have made out their prima facie case in favor of the will, and plain. 
tiffs have introduced their testimony conira, and the proofs have been offered 
by defendants in rebuttal, plaintiffs should not be permitted to afterwards bring 
in additional testimony in corroboration of that already offered; and this rule 
should be enforced especially when the testimony is in the nature of opinions 
based upon observation, or those of experts on hypothetical cases, as, where 
the sanity of the testator is iu issue-—Rankin v. Rankin, 295. 

. Evidence, introduction of, discretion of court as to.—The introduction of tes- 
timony out of its order is, as a general rule, a matter resting largely in the 
discretion of the court.—Id. 

. Wills—Undue influence of wife.—The mere fact that a will is changed to gra- 

tify the wishes of the wife, is not proof of undue influence on her part.—Id. 
Wills—Division of property under--Decay of faculties— Proof as to—Wheve 

testator, having children by two marriages, by his will left the greater portion 
of his property to those by his last wife, reciting that advancements equal to the 
difference had been made to the older set, and suit was brought to set aside the 
will on the ground of mental incapacity, proof that five years before he had made 
another will, distributing his property equally among ail his children, without 
evidence that no such advancements had been made, was held not sufficient to 
lay the foundation for an inference that between the dates of the wills his 
faculties had been failing.—Id. 

7. Wills—Sanity of testator, medical speculations as to.—Where the mental 

condition of a testator is thoroughly established aliunde, medical speculations 

relating thereto are entitled to but little weight.—Id. 

8. Mortmain—Constitution— Will, probate of—Rejection of clause in—Failure 
to try issues touching other clauses—Parol testimony showing bequest to be for 
benefit of church.—Prior to the adoption of the Constitution of 1865, a will 
was framed containing a bequest to “Peter Richard Kenrick, archbishop of Mis- 
souri,” and after the adoption of that instrument the clause was altered so 
that the bequest by its terms was to “Peter Richard Kenrick.” The will was 
admitted to probate, except this clause, which was rejected, and from the ac- 
tion of the probate court appeal was taken by the devisee. It appeared from 
parol testimony that the bequest was made in both instances with the same 
intent, viz, for the benefit of the Roman Catholic Church, and that its phrase- 
ology was altered lest it might be annulled under the provision of the consti- 
tution touching devises to religious sects. (Art. I, 3138.) Held, 1st, that as 
the devisee was not. prejudieed in his rights thereby, he could not complain 
that the whole will was not admitted to probate; 2d, that the provision of be- 
quest in the second will was an attempt to evade the prohibition of the consti- 
tution, and therefore a fraud upon the policy of the law, and hence, 8d, that 
parol testimony showing such intent and purpose was competent.—Kenrick v. 
Cole, Ex’r of Mary Lamarque, 572. 

. Wills— Bequest made in evasion of law—Parol testimony as to intent and pur- 
pose of bequest.—Parol testimon yis proper to show that a bequest absolute on its 
face is in fact made in trust, when the trust isin violation of the policy of 

law, and the bequest is made absolutein terms in order to evade the lar 
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WILLS, continued. 
10. Wills—Words of 1 endation, when sufficient to create trusts.—The pre- 


vailing doctrine is, that no particular form of expression is requisite in order 
to create a binding and valid trust, and words of recommendation, request, en- 
treaty, wish or expectation will have that effect, provided the testator has 
pointed out with sufficient certainty both the subject matter and the object of 
the trust.—Schmucker v. Reel, 592. ‘ 

11. Bequest incapable of execution by reason of indefiniteness— Property, investi- 
ture of —Where a bequest is for the purposes of benevolence or private 
charity, and is so general and undefined as to be incapable of execution by the 
court, it fails altogether, and the heir at law or next of kin becomes entitled 
to the property, as in cases of bequests void by the statute.—Id: 

12. Bequests for such purposes as the trustee may choose, effect of —Bequests for 
purposes of benevolence and general liberality, such as the trustee shall ap- 
prove or direct, cannot be supported either as general trusts or for charitable 
uses,—Id. 

18. Devise for specific purpose explained to the executor, effect of.—A devise by 
the testator for a specific purpose which he has explained to the executor, but 
which is not embodied in the will, is sufficient to vest a trust in the latter.—Id. 

14. Wills—Bequest for a purpose not embodied in the will, but declared to be ex- 
plained to the devisee—Separate memorandum showing such purpose to be for 
masses, ete.— Morimain—Secret trust—Constilulion.—A will contained the fol- 
lowing provision: “I give and bequeath to A. B. five hundred dollars, to be 
applied to a specific charitable purpose which he will understand,” etc., etc. 
It appeared that A. B. had theretofore received this written memorandum : 
“After I am dead I would like you, if you please, to bestow, to be equally di- 
vided among the German Roman Catholic churches of St. Louis, for masses 
for myself and wife, five hundred dollars.” It also appeared that mass could 
be said only by a priest; that a priest was one who ministered at the 
altar, and that the pecuniary acknowledgment for saying the mass was applied 
to the support and benefit of the priest saying it.* Held, that under such 
proof, a priest was a “minister” within the meaning of the constitution of 
1865 (Art. I, @ 18), and that the devise, taken in connection with the memo- 
randum, being for his “benefit,” was a secret trust made in evasion of that 
section, and in fraud of its prohibitions.—Id. 

15. Bequest, failure of for uncertainty of purpose.—A bequest to be applied in 
charity, according to the best discretion of the devisee, will fail for uncer- 
tainty of purpose.—Id. 

16. Trusts—Legatee may take beneficial interest, notwithstanding vagueness, when. 
—A trust may be so vague and indefinite as to be ineffectual as a trust. And 
yet, if it clearly appear that a trust was intended, the legatee may take a bene- 
ficial interest.—Id. 

See Administration, 9. 

WITNESSES. 





1. Witnesses—Oredibility of for jury.—The degree of credibility to be attached to 


a witness, is a question for the jury.—State v. Jones, 2382. 
See Practice, Civil—Trials, 3. 


















































